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Introduction

1.1

This policy matrix is a collection of proposals to improve Australian communications. It
presents reform suggestions from communications players and individuals. This early
version contains about 60 proposals, but the number is growing rapidly. Our aims are to:

- Stimulate the digital economy with forward-looking proposals, focused on the years
beyond 2010;

- Present a wide range of options on any issue, not just the conventional wisdom;
- Throw off the political and regulatory baggage of the last 20 years;

- Present reform proposals in a consistent matrix, where they are easy to find and
compare;

- Ensure that all interests can have their proposals included, without having to wait for
any official invitation; and

- Empower communications players and citizens to decide their future, instead of
waiting for somebody in authority to prescribe it for them.

This matrix is also to help leaders make definite decisions about policy. Now is a good
time to hammer out new policies and strategies. The media, the Internet,
telecommunications and broadcasting have vast potential to improve Australian society,
its economy and environment. Much of the potential has been wasted over the last 20
years.

Ideas from around 1990 still dominate official thinking, regardless of whether they are
relevant to the information economy. Australia has lost its reputation as a
communications leader. With a few exceptions, we are now followers in the audiovisual
and communications sectors. Many of the best industry and community leaders have
been bogged down in the political and regulatory morass.

This collection is called a policy ‘matrix’ because it is a seed-bed of future changes. The
word is derived from the Latin ‘mater’ meaning mother. That indicates exactly what this
is: a growing medium for new vitality in communications. You are very welcome to
contribute.

How to read the matrix

You can read this matrix online at the Network Insight Institute website:
http://www.networkinsight.org. It is also downloadable from the site in PDF format. Both
the online version and the PDF are regularly updated as more proposals come in.

On each issue, we try to make the policy choices clear and definite. We do not pick
winning solutions, or even rank solutions. To get the process started, we have included
some proposals from earlier years which were already on the record from public reports
and documents.

Each proposal is a separate item. You may find it more effective to target the headings
which are of most interest to you, or just to browse rather than reading sequentially.
There is no need to read the matrix from beginning to end.

The headings and table of contents are continuously revised to fit the material. They are
not intended to set the agenda, or to provide a framework for legislation. Their purpose
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is to provide a consistent fabric to organise the proposal people submit. Please do not
be concerned if there is no existing heading which fits a proposal. If necessary, we can
change headings to suit your material.

The matrix aims to get beyond broad themes and directions, into concrete policy
decisions and changes. To help that focus, the matrix asks people to focus, where
possible, on decisions which need to be made before a new, convergent
Communications Act can be drafted. It is about the policy decisions which would be
needed, not about the words or structure of an Act itself. The matrix also welcomes
policy proposals unrelated to the laws in areas such as investment, export, industry co-
operation, training, creative industries and culture.

You are invited to contribute

You are welcome to submit proposals; as many proposals as you wish. We would prefer
that you keep each proposal to a length of one or two pages. The essence of any
proposal is to set out the case for doing something better, and to explain what the
change would be. The proposals already in the matrix give some examples. They will
reassure you that there is no set agenda about form or style. Also, there is no need to
worry about where your proposal should be placed, as we can work that out when we
have read it.

If you are involved in communications policy or strategy, you probably have some
proposals which should go into the matrix; although they were written for another
purpose. Examples include:

- Parts of a thoughtful submission to an official inquiry, which was ignored in the final
report.

- A proposal prepared by management, but considered too radical to publish under the
company’s name.

- Material which is already on the public record, but has received insufficient attention.
If necessary, we can publish the substance rather than the text, to avoid copyright
issues.

- Material prepared for a speech or presentation, where there was time for only a few
highlights to be offered on the day.

For many people, the barrier to preparing a proposal is that they try too hard. To our
surprise, people think that the suggestions they already have are not good enough, and
that they need to be turned into something like a journal article or a school essay. In fact,
the opposite is true. The ideal proposal talks about a single issue, of which the author
has close experience. There is no need to offer an introduction or context for your
proposal, or a world view of the communications sector. You can plunge into the
substance of it from the first sentence onwards.

If you already have a comprehensive document advocating a number of changes, it is
best to split it into several proposals, which can each be compared with other people’s
proposals on the same topic. Readers will be expecting to see an argument in favour of
doing something differently, in terms clear enough to show what would be abolished,
changed or started.

In the text of your proposal, you are welcome to include web links to sources or related
material. They will appear at hotlinks in the published version. Also, there is a section on
our website called Resources. That is place for documents which provide background or
longer material related to your proposal. It is also a place for longer or more general

1 July 2009 is the date of this version. For updates, see www.networkinsight.org
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observations on the state of communications, and for arguments that a whole new
direction is needed.

If your submission is in an existing document and you don’t have time to rearrange it,
then just send the whole document to us with the relevant parts flagged. We shall edit
the sections to fit into the matrix, and send the edited drafts back to you for approval
before including it.

The editing process

Our aim is to assemble the many, varied and competing proposals in the way which
makes them easiest to compare. Here are some basic principles about how your
proposal will be treated.

- Proposals may need to be shortened, edited or formatted by the Institute to make
them comparable with others, but we shall avoid changing the substance

- We shall give you the opportunity to see, and if necessary change, the edited version
of your proposal before it is published in the matrix.

- The index, headings and structure of the matrix will be frequently revised, to
accommodate the latest material submitted.

- Proposals can be anonymous, and we can arrange a high level of confidentiality if
needed.

To submit your proposals

Just email your text to our Manager, Cristina Abad: c.abad@networkinsight.org, or phone
02 9230 4262 if you would like to ask questions.

Network Insight receives, arranges and publishes the proposals in this matrix, but does not adopt the views expressed.



page 4 Network Insight Institute

What should be the official objectives?

21

Note on what this heading covers. This section deals with broad objectives which could be
used to set the direction of all communications policy. They are sometimes set out in the
objects clauses of Communications Acts around the world. Those clauses of other countries
give some useful examples of what might be the highest level principles to apply in Australia.
One place to express them would be at the beginning of a new Communications Act.

This policy matrix has sections below to propose objectives under particular headings such as
Infrastructure, Content and Governance. The key Australian Acts contain objects for their own
sectors, such as telecoms, broadcasting and radiocommunications. There seems to be fairly
wide acceptance that these separate regimes should be included in a single, over-arching
Communications Act.

Statements of general policy and principle

O i2010 High Level Group of the EU, Challenge of Convergence
Discussion Paper (2006)

An expert EU group studying convergence and future regulation said that ‘The objectives
of the various regulations and policies applying to the converging sectors that have been
put in place at EU and Member States level can be, for the purposes of this discussion
paper, divided into two main categories:

Economic objectives:
- Promotion of competition
- Encouraging investment and innovation
- Completion of internal market
- Maximising ICT contribution to growth
- Promotion of efficient allocation of spectrum
- Protection of Intellectual Property Rights (IPR)

Social and cultural objectives:
- Universal Service Obligations (USO)
- Plurality of media
- Promotion of cultural diversity and national identity
- Consumer protection and privacy
- Protection of minors and human dignity
- Protection against defamation

[Ref: European Union, 2006, ‘The Challenges of Convergence’, 12 December 2006, viewed 25 July 2008,
http://ec.europa.eu/information_society/eeurope/i2010/docs/high_level_group/i2010_hlg_convergence_paper
_final.pdf]

1 July 2009 is the date of this version. For updates, see www.networkinsight.org
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O Ofcom and the Communications Act 2003 (UK)

The United Kingdom Communications Act was passed in 2003. That Act does not have a
statement of general objects. However, some general principles are involved in the
constitution of Ofcom. Section 3(1) of the Act says:
(1) It shall be the principal duty of Ofcom, in carrying out their functions;

(a) to further the interests of citizens in relation to communications matters; and

(b) to further the interests of consumers in relevant markets, where appropriate

by promoting competition
Ofcom summarises the specific duties which the Act gives it as follows:

- Ensuring the optimal use of the electro-magnetic spectrum

- Ensuring that a wide range of electronic communications services - including high
speed data services - is available throughout the UK

- Ensuring a wide range of TV and radio services of high quality and wide appeal
- Maintaining plurality in the provision of broadcasting
- Applying adequate protection for audiences against offensive or harmful material

- Applying adequate protection for audiences against unfairness or the infringement of
privacy

[Ref: United Kingdom Office of Communications, 2002, ‘Statutory Duties and Regulatory Principles’, viewed
25 July 2008, http://www.ofcom.org.uk/about/sdrp/]

O Develop a Charter of Communications Rights and Responsibilities
Proposed by: Vicki MacLeod, Principal, MacLeod Consulting

The development of a Charter of Communications Rights and Responsibilities is needed
in Australia, as the different communications and media services converge, to safeguard
the principles which underpin our society such as freedom of speech, privacy and
cultural expression. This charter should also contain measures that address consumer
protection and should attempt to balance the interests of all stakeholders within an
overall framework. It should also limit outside interference in an individual’s access to the
Internet, for example through ‘clean feeds’.

A charter such as this could be modelled in part on the European Commission’s E-
Commerce Directive 2000/31/EC. This Directive creates the basic legal framework for
electronic commerce in the European Union, and provides a legal framework for
information society services. In particular the Directive has specific provisions relating to
the general monitoring of legal, technical and economic developments of electronic
commerce and the internet, which could be a valuable basis for an Australian model.

For example, Articles 12 and 15 of the Directive provide for measures that could be
included in a Charter relating to the potential liability of intermediary service providers in
Australia. These articles are:

Article 12: - ‘Mere conduit’

(1) Where an information society service is provided that consists of the transmission in a
communication network of information provided by a recipient of the service, or the provision
of access to a communication network, Member States shall ensure that the service provider
is not liable for the information transmitted, on condition that the provider:

(a) does not initiate the transmission;
(b) does not select the receiver of the transmission; and

Network Insight receives, arranges and publishes the proposals in this matrix, but does not adopt the views expressed.
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(c) does not select or modify the information contained in the transmission.

(2) The acts of transmission and of provision of access referred to in paragraph 1 include the
automatic, intermediate and transient storage of the information transmitted in so far as this
takes place for the sole purpose of carrying out the transmission in the communication
network, and provided that the information is not stored for any period longer than is
reasonably necessary for the transmission.

(3) This Article shall not affect the possibility for a court or administrative authority, in accordance
with Member States' legal systems, of requiring the service provider to terminate or prevent
an infringement.

* * * *

Article 15 - No general obligation to monitor

Member States shall not impose a general obligation on providers, when providing the
services covered by Articles 12, 13 and 14, to monitor the information which they transmit
or store, nor a general obligation actively to seek facts or circumstances indicating illegal
activity.

Member States may establish obligations for information society service providers
promptly to inform the competent public authorities of alleged illegal activities undertaken
or information provided by recipients of their service or obligations to communicate to the
competent authorities, at their request, information enabling the identification of recipients
of their service with whom they have storage agreements.

* * * *

The text of the EU Directive says that its aim is to strike a balance between the different
interests of all stakeholders and establishes principles upon which industry agreement
and standards can be based.

Objects set out in Communications Acts

O The Electronic Communications Act, 2005 (South Africa), s. 3

The primary object of this Act is to provide for the regulation of electronic
communications in the Repubilic in the public interest and for that purpose to:

a) promote and facilitate the convergence of telecommunications, broadcasting, information
technologies and other services contemplated in this Act;

b) promote and facilitate the development of interoperable and interconnected electronic
networks, the provision of the services contemplated in the Act and to create a
technologically neutral licensing framework;

c) promote the universal provision of electronic communications networks and electronic
communications services and connectivity for all;

d) encourage investment and innovation in the communications sector;
e) ensure efficient use of the radio frequency spectrum;
f)  promote competition within the ICT sector;

g) promote an environment of open, fair and non-discriminatory access to broadcasting
services, electronic communication networks and to electronic communications services;

h) promote the empowerment of historically disadvantaged persons, including Black people,
with particular attention to the needs of women, opportunities for youth and challenges for
people with disabilities;

i)  encourage research and development within the ICT sector;

1 July 2009 is the date of this version. For updates, see www.networkinsight.org
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j)  provide a clear allocation of roles and assignment of tasks between policy formulation and
regulation within the ICT sector;

k) ensure that broadcasting services and electronic communications services, viewed
collectively, are provided by persons or groups of persons from a diverse range of
communities in the Republic;

[)  provide assistance and support towards human resource development within the ICT
sector;

m) ensure the provision of a variety of quality electronic communications services at
reasonable prices;

n) promote the interests of consumers with regard to the price, quality and the variety of
electronic communications services;

0) subject to the provisions of this Act, promote, facilitate and harmonise the achievement of
the objects of the related legislation;

p) develop and promote SMEs and cooperatives;
g) ensure information security and network reliability;

r)  promote the development of public, commercial and community broadcasting services
which are responsive to the needs of the public;

s) ensure that broadcasting services, viewed collectively

i) promote the provision and development of a diverse range of sound and television
broadcasting services on a national, regional and local level, that cater for all language
and cultural groups and provide entertainment, education and information;

i) provide for regular
aa) news services;
bb) actuality programmes on matters of public interest;
cc) programmes on political issues of public interest; and

dd) programmes on matters of international, national, regional and local
significance;

iii) cater for a broad range of services and specifically for the programming needs of
children, women, the youth and the disabled;

t)  protect the integrity and viability of public broadcasting services;

u) ensure that, in the provision of public broadcasting services
i) the needs of language, cultural and religious groups;
ii) the needs of the constituent regions of the Republic and local communities; and
iii) the need for educational programmes, are duly taken into account;

v) ensure that commercial and community broadcasting licences, viewed collectively, are
controlled by persons or groups of persons from a diverse range of communities in the
Republic;

w) ensure that broadcasting services are effectively controlled by South Africans.

O Communications and Multimedia Act 1998 (Malaysia) s. 3

(2) The national policy objectives for the communications and multimedia industry are:

a) to establish Malaysia as a major global centre and hub for communications and
multimedia information and content services;

Network Insight receives, arranges and publishes the proposals in this matrix, but does not adopt the views expressed.
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b) to promote a civil society where information-based services will provide the basis
of continuing enhancements to quality of work and life;

c) to grow and nurture local information resources and cultural representation that
facilitate the national identity and global diversity;

d) to regulate for the long-term benefit of the end user;

e) to promote a high level of consumer confidence in service delivery from the
industry;

f) to ensure an equitable provision of affordable services over ubiquitous national
infrastructure;

g) to create a robust applications environment for end users;

h) to facilitate the efficient allocation of resources such as skilled labour, capital,
knowledge and national assets;

i) to promote the development of capabilities and skills within Malaysia's
convergence industries; and

j) to ensure information security and network reliability and integrity.
(3) Nothing in this Act shall be construed as permitting the censorship of the Internet.

[Ref: Communications and Multimedia Act 1998 Malaysia, viewed on 24 July 2008,
http://www.commonlii.org/my/legis/consol_act/cama1998289/s3.html]

O Create an objects clause that pursues the outcome of access rather
than the process to achieve it
Proposed by: Media Access Australia

Legislation will not always be up to date with new technologies. An objects clause that
requires access would allow for wider interpretation of specific provisions to extend
access requirements to new developments.

Placing access in the objects clause will highlight the importance of access and minimise
the industry view that access is an additional extra. If an access requirement is made
central to the objects clause then public understanding of the issue would follow. The
clause would say:
To ensure all Australians have access to all communications technology
regardless of ability.
Media Access understands that this will not be one hundred percent possible, however
access should be seen as the starting point that communications companies work
towards. If exceptions must be made, the burden should rest with industry to prove that
technical, financial or logistical barriers prevent this aim being achieved.

Explicit reference to people with a disability is also essential as broad equality clauses
have not promoted universal access for people in Australia. Those outlined in the South
African Electronic Communications Act 2005 could be taken as an example. Uncertain
terminology using terms such as 'as far as practicable' should be avoided.

The UK model, where access requirements are clearly defined should be taken as an
example. See:
http://www.mediaaccess.org.au/index.php?option=com_content&view=article&id=137&lte
mid=75#8

1 July 2009 is the date of this version. For updates, see www.networkinsight.org
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Governance and regulation

3.1

Note on what this heading covers. This section is about who should make the decisions, and
how. Many experts in public policy would say that the nature of the decision-makers and the
processes they use have more impact than the rules themselves. Of the hundred or so
decision-making regimes in the current laws, the decision-making provisions are usually in
standard form, designed for purposes such as food standards, social security or rural
subsidisation. The options in this section canvass the best approach for communications
subjects, ranging from news media where free speech is a dominant consideration, to the
national spectrum plan.

Overall principles

O Legislation should create a general requirement of access that is
supplemented by compulsory industry codes
Source: Media Access Australia

The method used to regulate in this area will impact on the content and usability of the
Act. Current communications law is difficult to comprehend and harder to apply. Further a
lot of regulation is reserved to voluntary industry codes many of which have no
signatures. This has produced inconsistent obligations within the one industry.

Although access requirements are contained in one section of the Broadcasting Services
Act in order to understand these provisions reference must be made to other sections of
the Act. To further confuse matters the rules for captioning are divided between the
Broadcasting Services Act and an Australian Human Rights Commission exemption to
the Disability Discrimination Act. Individual respondents to the Department of Broadband,
Communications and the Digital Economy’s Media Access Review were rarely aware of
how this interaction worked.

Media Access Australia proposes that the regulation of access would be consolidated
into one section of the act rather than separated between different regulators. This
approach has many benefits:

- Ensures that access is understood as a genuine, universal requirement of
communications media that does not vary across formats.

- Assists industry in understanding and meeting their obligations.

- Allows consumers to easily learn what is required by law and therefore make
complaints if the appropriate standard is not being met.

However, industry will need some guidance as to what is required to meet their access
obligations. Ideally this information would be contained in flexible, industry codes that all
participants would be required to sign up to. Alternatively, the code could operate as a
defence to the act so that meeting the obligations of the code would prevent a business
from breaching their obligations. This would encourage industry to comply and simplify
any enforcement process.

Network Insight receives, arranges and publishes the proposals in this matrix, but does not adopt the views expressed.
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Regulators
Make-up and character of planners and regulators

O A functional review of the regulator to be conducted before 2010
Source: Based on interview with Malcolm Colless

There should be a review of the functioning of the communications regulator (currently
ACMA established in 2005) before 2010. Any review should look at

- the relationship between the executive arm of government and the regulator
- the ability of the regulator to act independently of political considerations

- the appropriateness of a market-based approach to regulation

- the effectiveness of the current complaints-based mechanism

- how well the regulator judges true, non-sectional, community standards

[Source: Malcolm Colless, interviewed by Network Insight in July 2008]

Membership, qualifications, tenure of regulators

Structure of planner and regulator boards, committees, staff

O Board members not to represent sectors
Source: Australian Subscription Television and Radio Association

Before the Australian Broadcasting Authority and the Australian Communications
Authority were merged, there was some discussion about the areas of experience from
which members of the ACMA (Australian Communications and Media Authority) should
be drawn. For example, some submissions argued that board members should be
equally drawn from broadcasting and telecoms backgrounds. The same kind of thinking
would apply to an future regulators or planning bodies. An obvious addition for the future
would be that Internet knowledge might be as relevant as telecoms or broadcasting.
Before ACMA’s creation, an industry group commented:

ASTRA [the Australian Subscription Television and Radio Association] does not
have a settled view on the size of the board of the new regulator, but tends to the
view that the board should not be large in size. We are also of the view that the
board members collectively should have a range of experience and qualifications
across broadcasting, radiocommunications and telecommunications industries.
We do not subscribe to the view advanced by CTVA and CRA in their submission
that there should always be an equality of board members with broadcasting and
telecommunications/radiocommunications backgrounds. This tends towards the
notion that the board should somehow represent the industries that it regulates.
We feel it would be dangerous to the independence of the board members if they
were perceived to be representing particular sectoral interests.

We agree that the Board should have industry knowledge and experience that is
broadly representative, so that it can exercise its functions with an appropriate
degree of expertise. This means that those appointed on the basis of their
broadcasting experience should not wholly be drawn from the commercial
broadcasting sector, but reflect the changes that have happened to broadcasting
over the last decade.

1 July 2009 is the date of this version. For updates, see www.networkinsight.org
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[Ref: ASTRA, 2003, submission to the DCITA Inquiry, Proposals for new institutional arrangements for the
Australian Communications Authority (ACA) and the Australian Broadcasting Authority (ABA), viewed 24 July
2008, http://www.astra.org.au/content/pdf/ASTRA_ABA_ACA_Submission2.pdf]

O Content board and consumer panel for the communications regulator
Source: Australian Film Commission (now Screen Australia)

The Australian Film Commission (now Screen Australia) suggested that the
communications regulator (currently ACMA) should be assisted by an expert content
board. It said:

The AFC believes that there is merit in considering the approach of the UK to the
structure of OFCOM, which supplements the main board of the organisation with a
Content Board ... ACMA ... will have the power to appoint advisory groups. The
need for the OFCOM Content Board arose from concerns about the need to
maintain high-level supervision of content regulation, while not increasing the
main board to an unmanageable size. There was also concern that the regulation
of content might get subsumed into a focus on competition and economic regu-
lation in the new agency.

The Content Board is set up under the Communications Act and is responsible for
overseeing the regulation of content, specifically broadcasting content and in-
cluding issues such as production quotas. It consists of 14 members drawn from
the general public and is appointed by the main board and the OFCOM deputy
chairman is its chairman, but is subject to the ultimate decision making authority of
the main Board. The intention of all these measures is that OFCOM remain fo-
cused on content regulation, with appropriate input from the public, while the main
board concentrates on strategic issues and economic regulation.

[Ref: Australian Film Commission, 2005, Submission to the Senate Environment, Communications,
Information Technology and the Arts Committee Inquiry into the powers of Australia’s Communications
Regulators, viewed 24 July 2008, http://www.afc.gov.au/downloads/policies/acma_senate_sub_final.pdf]

Funding, financial, accountability issues

Relations with parliament and government

O The regulator should operate more independently of executive
government
Source: Based on interview with Patrick Fair

In a perfect world there would be terms of office for ACMA (or any future body with a
similar role) that would be long enough to make them immune from political influence.
That is because the independence of the regulator is paramount. There would be
safeguards in the legislation stating that decisions have to be made with regard to
predetermined principles such as free market operation, implementation of community
standards, interoperability and technical neutrality.

It is important to be mindful that the more that is mandated on a regulator by an Act, the
more regulation becomes beholden to the fashion or technology of the day.

It is important for ACMA to operate independently within the terms of its charter. To help
ensure independence ACMA should have its funding allocated perhaps over a 3 year
funding cycle and have freedom to determine the allocation of spending within the
organisation without the approval of the executive. ACMA should be operate
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independently of the public service, with its own staff. The appointment of board
members should be made or be made subject to approval by the Parliament.

[Source: Patrick Fair, interviewed by Network Insight in June 2008]

Reporting and accountability: to whom and how
How and when to consider government policy

Consultation, submissions and hearings

About this section. It covers all the steps leading up to making a decision, including how
communications players and the public should be consulted or heard, and what rights they
should have to engage with regulators and know what material the regulators are considering.

O Blogging as form of consultation and input
Source: Australian Government Information Management Office

An Australian Government Consultation Blog was under consideration in 2008. It
presages future use of online technologies to obtain enhanced dialogue about future and
communications decisions. A summary by AGIMO (the Australian Government
Information Management Office) of policy options proposed by people commenting on
the proposal includes the following:

...online consultation mechanisms should be supplementary to existing processes
rather than replacements and to encourage maximum participation, respondents
required that they should be clearly and widely publicised. Mechanisms that
assist a participant to find, and to tell others about consultations of interest to them
are supported. The concept of a ‘one-stop-shop’ for consultation is important and
has the potential to facilitate much greater citizen engagement.

Respondents suggested that the overall success of a government discussion
forum will depend on the skill and expertise of the people managing and
contributing to discussion. Moderators, either government officers or members of
the community of interest, must be able to convey government policy clearly but
not stifle or steer discussion away from sensitive issues. That capacity requires
openness, honesty and skill.

Respondents indicated their desire to widen the scope of the proposed
consultation blog and discussion forum from government initiated topics to include
topics suggested by the public. Enabling the general public to suggest and initiate
discussion topics would provide true collaboration where citizens have the
opportunity to actively shape policy.’

[Ref: Department of Finance and Deregulation, Australian Government Management Information Office,
2008, Public Submissions to the Australian Government Consultation Blog Discussion Paper, visited 24 July
2008, http://www.finance.gov.au/publications/public-submissions-consultation-
blog/docs/AGIMO_Consult_Blog_ MAR08_OPT.pdf]

[Note: The Department of Broadband, Communications and the Digital Economy recently
conducted the first of a series of trial blogs. Information about the trial can be found at
http://www.dbcde.gov.au/communications _for business/industry development/digital economy/fu
ture_directions_bloq]

O Criteria to consider in the design of self-regulatory schemes and
industry codes
Source: Ofcom
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The UK communications regulator, Ofcom, in 2008 released criteria to be considered in
the design of self-regulatory or co-regulatory codes schemes. Many of the codes are
legally binding on UK communications players. The Ofcom criteria followed an
extensive review of self-regulation (including co-regulation). There are close parallels to
what are currently called industry codes in Australian law, and which would seem likely to
continue in some form through any new Communications Act.

Ofcom announced the criteria in a more extensive statement: Identifying appropriate
regulatory solutions: principles for analysing self- and co-regulation (10 December 2008).
It said that the each of the criteria was to be weighed in context, and on a case-by-case
basis. The criteria are:

Public awareness: in many cases the objectives of the scheme are unlikely to be
met if consumers and citizens are not aware of its existence and its remit by active
promotion. This may be required for a number of reasons, including:

- to ensure that citizens and consumers are aware of their rights, for example, the
right of redress other than by complaining directly to the supplier;

- where the purpose of the scheme is to inform citizens and consumers;

- where participation in a scheme is likely to have reputational benefits, and
where people can make a choice between companies which are members and
those which are not.

In some cases, however, public awareness may not be important, for example, in
addressing wholesale processes between providers.

Transparency: The success of a scheme adopted as an alternative to statutory
regulation, will depend on stakeholders’ confidence. This will require openness
and transparency in operation, and a degree of public accountability in relation to
the scheme’s performance. As a minimum this should include publishing annual
reports — with an element of objective review - on the scheme’s progress.
Effective arrangements for wide public consultation on any significant issues are
also desirable.

Significant participation by industry: The private incentives of companies may
conflict with the public interest, or may lead an individual company to free-ride on
the reputation created by other members. To have an effective impact, a scheme
should represent a very high proportion of traders in the market place, or traders
representing the vast majority of consumers. It will then be in a position to
influence, and act independently of, individual members, to ensure that its
influence extends across the industry.

Adequate resource commitments: Industry members must ensure that there are
adequate resources in place to operate the scheme effectively. They should also
ensure that the distribution of costs is proportionate and does not preclude smaller
and less well resourced players from joining the scheme. Staff resources would
need to be sufficient and skilled to cope with the volume and type of work which is
likely to arise. Cost commitments should be based on what is required to achieve
the objectives of the scheme, rather than on the willingness of industry to
contribute. In some cases, the cost of a scheme may exceed the cost of
performing the same functions by a regulator, but the benefits (e.g. ensuring
industry engagement) may outweigh these cost considerations.

Enforcement measures: In many industries, individual companies may have
incentives to cheat on their obligations, and the scheme’s effectiveness may
depend on punishment mechanisms. Schemes may need to have sanctions that
provide an incentive to comply. To administer this, the disclosure and
transparency of information from members is essential for participants to be able
to monitor the effectiveness of the scheme. Where applicable, it is also important
to disclose what penalties can be imposed and whether they have been imposed
for identified breaches. In the case of co-regulation, some forms of sanction may
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necessitate Ofcom exercising specific statutory powers. The co-regulatory body
should be able to identify circumstances and pro-actively recommend where it
would be more appropriate for Ofcom to use back-stop powers.

Clarity of processes and structures: when establishing a scheme, it is desirable to
develop clear terms of engagement for scheme members at the outset. This
should include an agreement on terms of reference, institutional structures, clarity
on funding arrangements, time limits to achieve the objectives where such limits
are appropriate, decision making arrangements, and voting rights.

Audit of members and scheme: Insufficient governance and administration of a
scheme is likely to prevent it from achieving its objectives. It is advisable that
schemes set and audit Key Performance Indicators (KPIs) to ensure that these
are met consistently across the industry. Similarly, relevant KPIs for the scheme
itself in meeting its objectives should be identified. Where KPIs have been set,
they should be published and regularly reviewed in the light of changing
circumstances.

System of redress in place: In some cases companies may under-deliver or fall
short on promises. Consumers and citizens should have the right to adequate
complaint handling standards where they have been dissatisfied by the initial
response of a provider. It is desirable for there to be a genuinely independent
appeals mechanism that can ensure that complaints are resolved quickly and
effectively, and their outcomes disclosed. An effective scheme will have an
alternative redress mechanism such as independent arbitration, or an
ombudsman scheme, which is easy to access and readily identifiable at the point
of need and has even-handed and transparent procedures.

Involvement of independent members: There is a clear tension between the
desirability of autonomous schemes and the objectives of drawing on the
experience, expertise, resources and engagement of the industry within them. The
benefits of self-regulation may only be realised if the scheme is respected by other
stakeholders including consumer and citizen groups, government and
parliamentarians. Consequently a system involving a mixture of independent lay
and industry members will be appropriate in both the scheme’s governing body
and further operating committees. This may not apply to certain types of schemes,
for example, those dealing with detailed technical issues where non-specialist
participants may have little to contribute, and where the interests of citizens and
consumers are not directly impacted by these issues.

Regular review of objectives and aims: Schemes are often introduced for
particular objectives which may be overtaken by changes in the market or the
expectations of stakeholders. Schemes should actively review trends in the
market landscape and changes in citizen and consumer needs, and monitor
whether their remit and operations are sufficient to meet these.

Non-collusive behaviour: it is important that any scheme does not provide a forum
for collusion and is compliant with both European and UK competition law.
Sufficient Principles for analysing co- and self-regulation transparency and
approval should be built into the design of any solution to demonstrate to third
parties that industry members are committed to non-collusive behaviour and
agree to comply with the relevant codes.

The original UK context of the criteria is set out in the full Ofcom statement: Identifying
appropriate regulatory solutions: principles for analysing self- and co-regulation. An
important feature is Ofcom’s five steps for deciding whether self-regulation is appropriate
for an area:
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—_

Do the industry participants have a collective interest in solving the problem?

2 Would the likely industry solution correspond to the best interests of citizens and
consumers?

3 Would individual companies have an incentive not to participate in any agreed
scheme?

4 Are individual companies likely to ‘free-ride’ on an industry solution?

5 Can clear and straightforward objectives be established by industry?

[Ref: Ofcom Identifying appropriate regulatory solutions: principles for analysing self- and co-regulation,
visited 4 February 2009, http://www.ofcom.org.uk/consult/condocs/coregulation/statement/]

3.5 problem-solving, conciliation, arbitration

3.6 complaints and consumer/user remedies

O National, generic framework for consumer protection affecting
communications
Source: Productivity Commission

A 2008 Productivity Commission report highlighted inconsistencies between state and
federal consumer protection regimes. It indicated that the confusion had produced a lack
of responsiveness in policy-making. It suggested a consistent national consumer
framework applying across the country jointly enforced by Federal, State and Territory
Governments. It also recommended extension of TIO functions to other areas of
communications.

Australian Governments should improve the effectiveness of alternative dispute
resolution (ADR) arrangements for consumers by: extending the functions of the
Telecommunications Industry Ombudsman to pay TV and reviewing options for
further consolidation, including through a single consumer entry point for
communication services complaints ...

the new national law should explicitly give regulators the power to bring
representative actions on behalf of affected consumers, whether or not they are
parties to the proceedings.

[Ref: Productivity Commission, Australia’s Consumer Policy Framework, 2008, visited 21 October 2008,
http://www.pc.gov.au/ data/assets/pdf file/0008/79172/consumer2.pdf,
http://www.pc.gov.au/ data/assets/pdf file/0006/79170/consumer1.pdf]

3.7 Enforcement of decisions and rules
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Content of communications

4.1

Note: what this heading covers. This heading covers a raft of issues which challenge
regulators around the world, namely what sort of rules can meet the conflicting social and
cultural needs of what is these days called ‘content.” Some of the issues directly affect content.
They are as diverse as supporting Australian content on television, protecting children on social
networking websites, and providing clear communication for disabled users.

Many other issues affect the structure and the channels by which people receive content. For
example, should broadcasters be licensed, and should auctions be the main way to select
them? What principles should govern the diversity of communications channels in any area of
the country? How different should be the status of public and community broadcasters?

Governing principles

O Recognition of human rights and freedoms, including ratified
international treaties
Source: Australian Labor Party

When it was an opposition party in 2007, the Australian Labor Party published a national
platform called ‘Respecting Human rights and a fair go for all’. It included these words:

Labor will initiate a public inquiry about how best to recognise and protect the
human rights and freedoms enjoyed by all Australians.
These inalienable rights also carry with them a responsibility to respect the
individual and collective rights enjoyed by others and need to protect and promote
institutions and practices fundamental to an equal, just democratic and tolerant
society.
Labor will establish a process of consultation which will ensure that all Australians
will be given the chance to have their say on this important question of our
democracy. Labor will engage with Australians in deciding which democratic,
industrial and community rights recognised in international treaties and
conventions ratified by Australia should be protected. Any proposal for legislative
change in this area must maintain sovereignty of the Parliament and shall not be
based on the United States Bill of Rights’.
That process of recognising human rights would be likely to include rights affecting
communications, such as freedom of speech and privacy. Notably, legislative change
would be through specific legislation. This approach could, if incorporated in a future
Communications Act, could materially change the way in which decisions were made,
and how the Act was interpreted by the courts.

[Ref: ALP, 2007, National Platform, Chapter 13, Respecting Human Rights and a Fair Go for All, viewed 24
July 2008, http://www.alp.org.au/platform/chapter_13.php#13principles]

O Recognition of free speech and communications in the objects of
broadcasting laws
Source: Productivity Commission

In its report on broadcasting in 2000, the Productivity Commission said:
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The benefits of independent and open media in a democratic society, and the
importance of the flow of information, ideas and debate should be recognised
among the general objectives of the BSA [Broadcasting Services Act]’. It said that
‘a further objective “to promote freedom of expression” should be added to the
objectives’ .at the beginning of the Act. That proposal would presumably extend
to a Communications Act in 2010 or later.

The report also said that ‘controlling the potentially harmful consequences of
media influence must be weighed again the benefits of independent and open
media in a democratic society,” and that ‘as new media proliferate and media
organisations converge with other businesses, regulatory restrictions on ‘freedom
of expression’ will have an increasingly important place in media law.

[Ref: Productivity Commission, 2000, Report into Broadcasting, viewed 24 July 2008,
http://www.pc.gov.au/inquiry/broadcasting/docs/finalreport]

O Content regulation should be consistent, regardless of the medium of
delivery
Proposed by: Australian Subscription Television and Radio Association (ASTRA)

ASTRA (Australian Subscription Television and Radio Association) considers that, in
principle, content regulation should be consistent, regardless of medium of delivery.
ASTRA does however understand, and indeed recommends, that different regulatory
approaches be adopted when content providers (such as free-to-air broadcasters) are
protected or given distinct competitive advantages by Government for various purposes.
It is also an important that adults are able to watch what they want and that children are
protected from inappropriate content. It can be more harmful than good to prohibit
certain types of content from being received via legitimate, regulated platforms which
offer appropriate access restrictions, when prohibited content is easily made available
through other means to address unmet demand.

ASTRA’s members, which include subscription television platforms, program channel
providers and communication companies, offer regulated broadcasting services all of
which have as a feature disabling devices (usually achieved through a pin coded access)
to protect children from harmful content. However, it remains the case that R18+ content
is permitted only on narrowcast services and X18+ content is not permitted at all. So
despite the regulated infrastructure offered by ASTRA’s members, the demand for adult
content continues to be met in Australia via unregulated services (broadcasts originating
off shore and delivered via satellite) which lack important child protections and regulator
scrutiny.

ASTRA is of the view that if Government wants to regulate content on mobile phones and
streamed content on the internet, an appropriate way to achieve this is via amendments
to Schedule 5 of the Broadcasting Services Act 1992 (which sets up a system for
regulating certain aspects of content of the content of online services). The current ‘take
down’ regime works effectively and provides a balanced regulatory approach. It should
be used as a model for this additional content regulation. ASTRA also believes that:

- Classification and assessment of content should use existing rules and processes.

- The model of self-regulation, via industry codes (as opposed to immediate
involvement by the regulator) should be applied. To that end, where existing codes
and regulation exist they should continue to operate; and care should be taken not to
duplicate this regulation. This also assists to mitigate the financial costs created by
regulatory compliance.
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- Liability should be based on the degree of control a carriage service provider has
over the content on its services. Offences where proof of a fault is not required
should be avoided because civil offences offer an appropriate method of recourse.

ASTRA’s view is consistent with that of other industry bodies.

O National broadcasters should receive more funding for new channels
only where there is clear market failure (ASTRA)

Proposed by: Australian Subscription Television and Radio Association (ASTRA)

The current national broadcasters (ABC and SBS) have a valuable role to play in
providing Australians with a common and universally available media service, funded by
all Australians through their taxes.

That role however does require careful examination in the current and evolving media
landscape, where Australians are served by many and varied services. In the current
landscape it is important to consider what the focus of the broadcaster should be. By way
of example, when each of the ABC and SBS commenced broadcasting there were no
subscription television (broadcast or narrowcast), open narrowcast or community
television services for Australians.

The current charters of both organisations remain instructive. Currently, the ABC must
take account of the commercial and public (now referred to as community) sectors of the
Australian broadcasting system in the provision of its services. The SBS must contribute
to the overall diversity of Australian television and radio services by extending the range
of these services.

There is obviously little point in the Australian government dedicating the collective
resources of its people via taxation towards services that are already provided by the
marketplace. There is instead a valid and valuable cultural contribution to be made by
Government when market failure of one form or other has occurred.

A key rationale for public funding of much of the programming and operations of the
national broadcasters is that there is ‘market failure’ and that without public funding
certain services would not be provided by the market. In a digital environment, other
broadcasters, such as subscription broadcasters are in a position to provide diverse and
innovative content services. Already today we can also see numerous examples of such
content being offered to consumers via sites such as YouTube or the many video
podcasts available, much of it advertiser-supported rather than subscription based. The
Government’s national broadband network (NBN) initiative will extend the ease of access
to such services to even more Australians.

Note: This proposal was part of ASTRA’s submission in response to the Department of Broadband,
Communications and the Digital Economy’s 2008 discussion paper titled ABC and SBS: Towards a digital
future.
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Australian content

O A sovereign-style fund to support Australian film, TV and multimedia
content
Source: Maureen Barron, Media and Entertainment Consultant

In the future audiovisual environment, there should be a single, integrated approach to
Australian screen content including, specifically, a sovereign-style investment fund.

The issue

Availability of adequate Australian content for Australian audiences must be an objective
of any new Act. Australians need to see their own stories — to access them by the most
prolific and widely available and influential media, television/film/online.

Future communications policies will be largely ineffective if attention is not paid to the
content that is available to Australians over new and legacy infrastructure and services; it
has become a truism that content drives services.

A limited scale local market means that producers do not have a sufficient number of
sources of finance for a diverse range of product. Australian produced local content
needs support to ensure it is made, in reasonable quantities, to a reasonable standard,
with regularity and seen (able to be accessed) by Australians.

Support generally takes one of three forms: direct subsidy, regulation, indirect support
(taxation incentives and rebates; government backed production such as ABC and SBS
and the National Documentary Programme). All should continue to play a role, and the
balance needs to be maintained and reviewed as an integrated package over time.

Past policies and support have confirmed that Australians can make high quality
programmes, Australians want to watch local programming; local programming can sell
overseas; local sources of finance are insufficient to ensure access to local content
without government support; policies require targeting over time to areas of need and
effective delivery; government achieves rewards from this support in cultural objectives,
awareness of Australia locally and internationally and the contribution of cultural and
creative industries to the economy.

Direct support by a screen investment fund

One powerful component of future policy would be a screen investment fund, based on
the sovereign funds established by various countries to invest in important national
assets. The fund would provide venture capital for production businesses, production
support and cashflow for taxation rebates where this is uneconomic for the private sector,
and marketing. A small, focussed team of experienced professionals could manage the
fund; management would take responsibility for their choices. The fund would be
required to support the production industry on a sustainable basis by funding a mix of
experienced and emerging practitioners to finance projects and establish and operate
businesses.

A noted area of market failure is in film and media development, due to the risks. A
separate part of the fund would support project-by-project and slate development,
irrespective of the ultimate market outlet for projects — cinema/TV/ online/mobile and
handheld/ game console — and share in rewards.

Continuing industry input would be vital for the success of the fund; it would establish a
select number of small professional advisory groups — digital, finance and investment,
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marketing and business development/venture capital — to communicate with a broad
range of stakeholders.

Fund staff would work in small teams across development, production and marketing,
linking programs to co-ordinate program delivery and use staff expertise.

Recoupment structures would provide returns to producers from early revenues to build
sustainable businesses.

Quantum would be around A$250M for each of 3 years; a review 6 months from the
expiration of that cycle would set the terms of another 3-year cycle.

Linked policies: quotas, tax and treaties

An investment fund would not on its own be able to effectively meet the public and
economic demand for stimulating a supply of Australian content. It would be effective
only as part of a suite of integrated policies, including continued content
guotas/expenditure requirements for free and subscription television, with stepped
introduction of Australian content requirements on broadband services.

Similarly, a form of taxation rebate for expenditure on Australian and location
programming would need to continue. One option to retain the value of the rebate could
be linking the rebate to CPI, or some other automatic adjustment to equal world’s best
practice and support the local industry’s competitive position.

Other supporting policies would include active exploration of additional co-production
treaties for film/television/new media (rather than the current reactive process), to expand
this programme and review the effectiveness of existing treaty arrangements, some of
which have not been utilised.

O Australian Content ‘tax offset’ funding: practical reforms to produce an
integrated approach

Proposed by the Australian Subscription Radio and Television Association
(ASTRA)

ASTRA is supportive of an ‘offset’ approach to fund Australian content, but believes that
there are a number of shortcomings in relation to the use of the offset. There are a
number of changes that could be made that are associated with production financing,
including: the differentiation between film and television; the eligibility test for ‘Australian’;
regulation ‘silos’; and the cashflow cycle.

A guiding principles should be a consistent offset to Australian content, regardless of
format or distribution mechanism for delivering that content.

It remains unclear why there is a large difference in the percentage offset offered to
television productions when compared to theatrical film productions. Past funding priority
models from government agencies suggest an historical imbalance against television
content. This was been perpetuated in the July 2008 release of Screen Australia’s
Program Guidelines They cover development support, production financing and
Indigenous programs. In both the Film Tax Offset and direct funding mechanisms,
television production appears to be undervalued.

Television production is the core element of the production industry which provides skills,
businesses and training for all aspects of the industry. Both film and television remain
open to fluctuating trends of success and failures; and a long-term strategic approach to
funding should acknowledge this. Further, the disparity between the film and television
industries fails to acknowledge the emerging reality of an increasingly shared number of
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key elements above and below the line, intertwining the two ‘industries’ such that they
effectively form a single sector within the production industry.

In past decades, the quality of Australian cinema, both from a production and artistic
standpoint, greatly exceeded that of television. However, in part because of the risks
taken by subscription television in commissioning productions such as Love My Way, the
quality of Australian television production is now at least on par, and in many cases
exceeds, that of theatrical releases, which are now becoming more the domain of
smaller, independent films made on tight budgets.

As a result of the risks taken by broadcasters, television drama is currently being
celebrated and perceived as ‘strong’ and in the midst of a renaissance, whereas the film
sector is seen to be relatively ‘unsuccessful’ when compared to television. However in
the past during a wave of local and international hits, the film sector has been perceived
to be flourishing. Even the release of big-budget films such as Australia does not
guarantee success or critical acclaim.

The point is that no part of the film and television production industry is necessarily
assured and that a long term, even-handed approach to support for both parts of the
industry is recommended.

ASTRA notes and supports the views expressed by the published Premium Movie

Partnership submissions
(http://www.screenaustralia.gov.au/new_directions/DPG/DPG_documents/PMP_comments.doc
with respect to the strengthening of the television series drama sector; and in turn this

sector’s ability to provide a resource from which the feature film sector could draw and

benefit in terms of skills transfer, training and continuity of employment. These are three
specific reforms:

Streamline the ‘Australian’ test

ASTRA notes that government agencies currently have different eligibility tests to
determine what is considered an ‘Australian’ program or production.

ASTRA has consistently made the point that having multiple tests for what is considered
‘Australian’ is not helpful or practical given that an increasing number of productions are
likely to need to meet tests established under Division 10BA and 10B of the Tax Act, and
also by the Australian Communications and Media Authority (ACMA). The scenario
could arise that the ‘Australian’ test is met for the broadcast but not for the production of
a program, and vice versa.

ASTRA is of the view that once a production meets one test, it should automatically meet
the other — thereby avoiding any potential for an inconsistent finding.

Regulation ‘silos’ should be merged to achieve collaborative financing
arrangements

The nature of the current regulatory environment is that discrete regulation is applied to:
subscription television; commercial television; and film and television production
development and funding. Consequently, it can be difficult to allow the various pools of
finance available to production to work collaboratively to assist production resourcing,
given the often competing outcomes required of the completed production.

This prevents what would otherwise be a flexible, rational market place from operating to
achieve collaborative financing arrangements for the film and television community. The
current situation effectively limits the type of content produced and available to
Australians.
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An example of this is in joint commercial television/subscription television projects. The
established and accepted windowing of productions across the world is that subscription
television receives a first window before the production moves to the broader commercial
television platform. However, the regulatory requirement for commercial television in
Australia to have first-run content to meet their obligations effectively flips an otherwise
optimal market situation on its head. The result is that subscription television receives
the second-content run and the market is distorted. As a consequence of this
requirement, subscription television operators and channels have taken to financing
productions on their own to ensure that they receive a first, if not sole, window for
productions.

While this has some far reaching policy implications for broadcasting, for the sake of a
strong television production industry and marketplace, this is an important dialogue to
commence.

Greater flexibility is required for producers through the Film Tax Offset to improve
cashflow

ASTRA, like other film and television industry participants, supports the need to revisit
restrictions that currently exist as to when the offset payments become accessible to the
producer. Given the production cycle, the high cost of finance and current parameters as
to when funding is available, it is of concern to ASTRA that the current regulation will (if
not already) encourage ‘bunching’ of productions and discourage a slate of production
dispersed across the full year. This then creates implications for resourcing and
employment.

Without reform, productions will continue to be timed to complete so that a tax return can
be lodged and a refund issued in the shortest possible time. In order to address this,
ASTRA proposes greater flexibility in the receipt of payments available to producers
through the Film Tax Offset such as quarterly deadlines or rolling return collection and
offset processing throughout the year.
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Protection of children

O Clean feed internet service for homes, schools etc
Source: Australian Labor Party

In 2007 the Australian Labor Party released a policy plan for cyber-safety for children. It
proposed: a Youth Advisory Group, further research into where to target funding and
policy, a permanent Joint Parliamentary Standing Committee to investigate and report on
cyber-safety in Australia. and also the following:

Provide a mandatory ‘clean feed’ internet service for all homes, schools and public
computers that are used by Australian children. Internet Service Providers (ISPs)
will filter out content that is identified as prohibited by the Australian
Communications and Media Authority (ACMA). The ACMA ‘blacklist’ will be made
more comprehensive to ensure that children are protected from harmful and
inappropriate online material.

Provide parents, teachers and children with up-to-date, comprehensive and age-
appropriate online cyber-safety resources and assistance.

[Ref: Labor’s Plan for Cyber-safety, 2007, viewed 24 July 2008,
http://www.alp.org.au/download/now/labors_plan_for_cyber_safety.pdf]

O End-user filtering and parent education the best protection
Source: New South Wales Council for Civil Liberties

The NSW Council for Civil Liberties has argued that filters on end user devices are the
best method for filtering Internet content for children. A 2007 submission said:

NSWCCL believes that the government’s money would be best spent on
educating parents about how to obtain and configure Internet filters. The
government could sponsor face-to-face and online seminars to inform parents
how to use the technology.

Filtering on end-user devices is the best solution because that is where filtering is
most configurable for the age of the end-user. Filtering can be re-configured as a
child matures. If parents are concerned about their children watching Big Brother
Uncut on the Internet, then the child protection Internet filter can be configured to
block the Big Brother site. Inevitably, children will become adults and will be able
to choose for themselves what they read, hear and see’.
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The submission highlighted that filtering is now built into modern operating systems, free
of charge, is configurable and able to be password protected by parents.

[Ref: New South Wales Council for Civil Liberties, 2007, Submission to Senate Environment,
Communications, Information Technology and the Arts Committee the Inquiry into the provision of the
Communications Legislation Amendment (Content Services) Bill 2007, viewed 24 July 2008,
http://www.aph.gov.au/senate/committee/ecita_ctte/completed_inquiries/2004-
07/contentservices/submissions/sub03.pdf]

O Remove political, sectional input from censorship decisions
Source: Based on interview with Malcolm Colless

It is increasingly common for issues about community standards on the Internet or
television to be politicised, and dominated by frenzied controversy. Whilst public input
and discussion are valuable, discussion is often dominated by political and sectional
groups trying to gain publicity, or impose their own views. This often over-rules genuine
community standards and opinions held by most citizens. There should be a package of
changes to de-sensationalise censorship debates, and to give actual community
standards of the whole, or at least the majority, more recognition. Changes would
include:

reverse the trend to place bodies dealing with censorship, such as the current
ACMA and OFLC under control of the executive government

oblige those bodies to regularly survey the community on community standards
about obscenity, violence, portrayal of sex and similar issues

oblige them to regularly report to the public and the Parliament on community
standards surveys

require them to consider broad community standards in priority to views of
individuals and organisations when making censorship decisions

[Ref: Malcolm Colless, interviewed by Network Insight July 2008]

O Individual responsibility supported by public education and
community dialogue is required
Source: Based on interview with Malcolm Colless

While the Internet cannot exist without some type of guidance we seem to have got into
the position where the main responsibility for children is not in the home, where it should
be, but rather the debate is controlled by vested interest groups and the government.

Public education as well as community dialogue is required in relation to issues regarding
content and control. For example, the public should be informed that if you are going to
buy a computer for your children, you, as an individual, have the ability to block out
offending material.

If content is not illegal and the public do not like what they see, then they can make the
personal choice to turn it off. There has to be the intent to corrupt as opposed to offend.
A mature community does not need a nanny state making moral judgements on its
behalf.

[Ref: Malcolm Colless, interviewed by Network Insight July 2008]
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Protection of general public interests
Public safety and defence

Other interests

Note on what this heading might cover. This heading is a fall-back to catch other interests
apart from those which have their own headings, namely: children (a universally-recognised
category where some protection, legal or not; public safety and defence. There used to be
other categories of interests requiring censorship such as blasphemy laws, and sedition laws
going beyond public safety and national defence. Some people may wish to propose
protections for adults with mental problems whose interests would not be covered by the
protection for children. Some may wish to propose restrictions on portrayal of other issues such
as methods of suicide or drug-taking. The matrix is of course open to all proposals, but we did
not wish to create special headings unless there are people who argue for categories going
beyond the two basic headings.

Who should be responsible, and for what kinds of content?

Note on what this heading covers. In the last decade, all national governments, regardless of
their politics, have struggled to create consistent principles about responsibility for newer kinds
of communications content. In the 1980s, there was a consensus that traditional telephone
conversations needed minimal, if any, control. At the other end of the spectrum was television
broadcasting: a high-impact services reaching the whole population, seen as requiring the most
regulation.

There are now dozens of services which are hard to place if conventional ways of characterising
services are used. A few obvious examples are: user-generated content such as text in a blog,
a personal page on YouTube, behaviour of an avatar in Second Life, a movie streamed by a
telco to a mobile device, and a Skype video call.

O User-generated content not to be regulated like broadcasting or other
media
Source: Microsoft and DMG Radio

In 2007 Microsoft highlighted what it saw as the international trend to avoid burdening
user-generated content (UGC) with regulation, pointing to the approach of the European
Commission (EC) as an example. It said that the EC had agreed to limit the scope of the
definition of audiovisual media services.

The issue arose in discussion of the Commonwealth Content Services Bill 2007, which
later became law. It said that the intrusion of the Bill into UGC was a significant
departure from international approaches. Microsoft said that to ensure consistency with
the EC, the Bill should have been amended to introduce a 'user generated content'
exception to the definition of 'content service' so that all content substantially generated
by an end user of a content service would be excluded from regulation. 1

DMG Radio argued similarly to the same parliamentary committee considering the
Content Services Bill that UGC should be exempted. It said that because commercial
radio broadcasters do not control UGC, any requirements for vetting of that content
before going to air would lessen their ability to communicate with users live and in real
time.
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[Ref: The Standing Committee on Environment, Communications, Information Technology and the Arts
Inquiry into the Communications Legislation Amendment (Content Services) Bill [Provisions] Report, 2007,
viewed 24 July 2008, http://www.aph.gov.au/senate/committee/ecita_ctte/contentservices/report/report.pdf]

O Online services that publish information provided by others should be
immune unless notified that particular content may cause loss
Source: Based on interview with Patrick Fair

The Broadcasting Services Act currently provides a take down regime and conditional
immunity from civil or criminal liability for ‘Internet Content Hosts’. Future laws should
give more protection to publishers than the current Internet Content Host arrangements
in Australia. The protection should be expanded along the lines of the corresponding US
law, which gives immunity to providers and users of an 'interactive computer service' who
publish information provided by others. Under s 230(c)(1) of the US Communications
Decency Act 1996, no such provider or user is to be liable as the publisher or speaker of
information provided by another information content provider.2

This change towards the US approach would have a number of potential benefits
including:

(a) It would encourage free speech by allowing online forums, blogs,
message boards and other user generated content sites (UGC) to operate
without potential liability for the actions of contributors. It would eliminate
the need for them to monitor or censor the contributions of participants.

(b) It would allow the Internet to present UGC openly and "for what it is worth"
in much the same way statements made at a public meeting receive
special status protection from defamation action. The special status of
public meetings in defamation law recognises the importance of free and
open debate and also that statements that are made in argument may be
corrected or contradicted. The potential for correction or contradiction
provides a better remedy than legal redress.

(c) Potentially adverse consequences will be moderated by the desire of
service providers to provide a safe and responsible community to users
perhaps enhanced by continuation of the existing takedown notice
procedure.

[Ref: Patrick Fair, interviewed by Network Insight in June 2008]

O Recognise ‘broad-band-casting’ and Internet trends in coherent
convergence policy
Source: Vicki MacLeod, Principal, MacLeod Consulting

As the previous distinctions between ICT services and technologies diminish or
disappear, and they all begin to converge into a homogenised ‘broad-band-casting’, the
current differences in approach to the regulation of content across these services will
also become increasingly unsustainable. These content issues include:

- Digital piracy
- Privacy and Security
- Advertising standards

2 Telecommunications Act of 1996, 47 USC 230. Text with citations at
http://www.techlawjournal.com/courts/zeran/47usc230.htm.
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- Protection of children and the vulnerable
- The future of public broadcasting and its funding.

There are no clear trends emerging from overseas jurisdictions about how best to
address these emerging challenges, and in fact, there have been marked differences in
approach between the UK, US, EU and Canada, for example. So Australia may well
have to invent its own culturally specific model, but within a framework which adheres to
principles which support and advance the underlying principles of our society, including
competition, promotion of innovation and opportunity, privacy and freedom of
expression.

The UK is starting to address these issues in relation to the development of a coherent
convergence policy, as reflected in a recent speech by Ofcom Chairman, David Currie:®
In content, it means being open to the adoption of new techniques or sources of
revenue to support media assets, from behavioural advertising to ad-funded
programme. In public service broadcasting, investment in UK origination is central
to our vision for a sustainable, plural system. Not as an end in itself but because it
is a necessary enabler of public purposes. In relation to internet content, the
danger of importing old broadcasting style regulation to the internet should be
avoided. Any new content regulations should recognise the distributed but shared
responsibility for ensuring that children and the vulnerable are protected, whilst
enabling Australians to enjoy the huge benefits of the internet.
In the UK, following the Byron review, a new UK Child Council on Internet Safety was
established in 2008. Ofcom and the industry are now jointly developing and spreading
awareness of the practical tools and technologies available— from the use of filtering and
kite-marks, to parent’s enforcement of simple rules about internet use - that allow people
to navigate the online world while ensuring children’s safety.

Similarly, legitimate concerns about privacy should not prevent innovation as a driving
force behind new services, new business opportunities and new ways of funding creative
media. Transparency is the key.

Content services

Which services will be regulated, and how?

For example, should broadcasting channels be covered by special rules, or should the same
rules cover all services to the general public?

Obligations of service providers

0 Different treatment for undisclosed UGC authors
Source: Based on interview with Patrick Fair

One argument for making online service providers potentially liable for UGC is that
contributions are often anonymous or given under pseudonyms. Therefore, the makers

% http://www.ofcom.org.uk/media/speeches/2008/10/annual_lecture by David Currie, Chairman of Ofcom on 15
October 2008.
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cannot be held to account. So it is argued that the service provider is the only person
who can, in practice, be more responsible.

Rules dealing with content management, including responding to take-down notices
should recognise different responsibilities between:

= online providers that know with reasonable certainty the identity of their users;
and

» those that do not know who is posting content.

Industry codes might recognise a difference between services that allow anonymous
accounts and those that do not and, perhaps, require those that permit anonymous users
to warn participants and respond more rapidly to take-down notices.

Note that just because a service provider knows the identity of a user does not mean that
that identity needs to be published online.
[Source: Patrick Fair, interviewed by Network Insight in June 2008]

O Users rather than providers should be the censor supported by a more
robust complaint-based model
Source: Based on interview with Patrick Fair

In a converged environment where adult content is presented with warning notices,
clearly unacceptable content is the subject of criminal sanctions. The power of
censorship between legally permitted content should be placed with the informed user
rather than requiring the provider of the medium act as censor.

Given that we are moving to an era of unlimited choice, the concept that people cannot
exercise control of the medium (as it has been with limited channels for example) seems
anachronistic.

Social concerns could be addressed by a more robust complaint-based model that is
much easier to apply in an IP world.
[Source: Patrick Fair, interviewed by Network Insight in June 2008]

Licensing of service providers

For example, must anyone be licensed, similarly to commercial and public broadcasters now, or
has the purpose of licensing disappeared now that frequencies are separately regulated, and
the number of non-licensed or class-licensed services has grown so large?

Access to program rights

O Reduce concentration of the sources of supply of content
Source: Australian Competition and Consumer Commission

The Australian Competition and Consumer Commission has on a number of occasions
focused on the supply of programs, or the rights to programs, as an emerging issue
relating to media independence. For example, in its 2006 paper, Media Mergers, it said:

As the number of ways of conveying media content to consumers increases, it is
likely that competition concerns relating to concentration among content providers
will become more important and will be an increasingly strong focus of the ACCC
when assessing mergers.

In particular, the supply of ‘compelling’ content — that is, content that is likely to
attract significant numbers of consumers to, for example, a 3G mobile service or
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an internet website — is limited. Premium sport and movies are two examples of
compelling content.

The ACCC has therefore for some time been concerned about the potential for
exclusive content acquisition by media companies from content suppliers to inhibit
competition in emerging modes of media, particularly those using relatively new
delivery platforms such as subscription television, the internet and 3G mobile
services.

[Australian Competition and Consumer Commission, 2006, Media Mergers, viewed 24 July 2008,
http://www.accc.gov.au/content/item.phtml?itemld=758217&nodeld=d8c88cae227b9786b4348534581efdda&
fn=Media%20Mergers.pdf.]

O Increased access to pay TV content in favour of broadband networks
Source: Australian Competition and Consumer Commission

The ACCC Emerging market structures in the communications sector, 2003 report
recommended that the Government introduce legislation promoting access to pay TV
content.

It said: ‘“The Commission recommends that the government introduce legislation to
increase access to pay TV content for broadband networks.’

The report highlighted what it saw as a lack of access, triggering concern relating to
competition in the supply of pay TV services and the supply of broadband and
telecommunications services in the Australian marketplace.

[Ref: Australian Competition and Consumer Commission, 2003, Emerging Market Structures in the
Communications Sector, viewed 24 July 2008,

http://www.accc.gov.au/content/item.phtml?item|d=324108&nodeld=bd7602ed351dadd8c069b69436b45231
&fn=Emerging%20market%20structures%20in%20the%20communications%20sector.pdf]

O Specific access regime for content

Source: Senate Environment, Communications, Information Technology and the
Arts References Committee

In 2004 the Senate Environment, Communications, Information Technology and the Arts
References Committee Inquiry into Competition in Broadband Services put forward a
number of policy options including the recommendation that Telstra be required to divest
its shareholding in FOXTEL as a means of increasing access to premium content
controlled by the company. The Committee took the view that even divestiture might not
go far enough:

‘While this may help to address the immediate problem relating to the access to
content, the new owner of Telstra’s current stake may be not more amenable to
allowing widespread access to the content FOXTEL controls. Nor would this step
address problems which might arise in the future as a result of the emergence of
monopolies over other types of key content. The Committee considers that the
only way to address this issue in the long term is to develop an access regime for
content.’

[Ref: The Senate Environment, Communications, Information Technology and the Arts References
Committee, Competition in Broadband Services report, 2004, viewed 24 July 2008,
http://www.aph.gov.au/SENATE/committee/ecita_ctte/completed_inquiries/2002-
04/broadband_competition/report/index.htm]
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O Future trade agreements should include anti-siphoning and sports
rights
Proposal of: Australian Subscription Radio and Television Association (ASTRA)

ASTRA believes that future trade agreements negotiated by Australia should address the
following in relation to anti-siphoning:

1. There is no need for government intervention to regulate the acquisition and
exploitation of sports television rights. This is because sports bodies, sponsors and
the public will demand and expect terrestrial television coverage of major sporting
events. As a corollary, major sporting events attract large viewing audiences and
sports bodies themselves will seek terrestrial television coverage where possible. No
evidence has ever been presented to demonstrate that, absent regulation in
Australia, major sporting events will not appear on terrestrial television.

2. If despite the view set out above, it is accepted that there is the need for some
continued regulatory intervention, the scheme would be refined according to strict
criteria in that the list must only include events which:

o have consistently been broadcast live and in full on Australian terrestrial
television;

o generally take place in Australia;
o involve the national Australian senior representative team; and

o are of major importance to Australian society in the sense that they must
have specific cultural and social value

To apply the above criteria, the listing of an event must be carefully prescribed, so that it
does not inadvertently include whole events or large number of matches in a particular
type of tournament.

If the anti-siphoning scheme were abolished or reformed, domestic and international
sporting organisations would be able to determine the best way to exploit television rights
to their sporting events within Australia. Many sporting organisations do not license their
rights directly. Instead, they appoint global or regional agencies to represent them, and
these agencies negotiate all broad arrangements on behalf of the relevant sporting
bodies. The restrictive nature of the current anti-siphoning regime contradicts the free
market principles that support free trade.

Note: This proposal was originally put forward in ASTRA’s submission in relation to the proposed free trade
agreement between the United States and Australia.

Enforcement of rules

O Give on-air and editorial enforcement to courts, not statutory
regulators
Source: DMG Radio

A large radio broadcasting network, DMG, argues that disputes relating to on air content
and editorial control are best decided by an independent court, rather than a specialised
statutory regulator:

DMG Radio opposes the expansion of enforcement powers in areas that relate to
on air content or editorial control. The media industry is central to the proper
workings of our system of democratic government. It is dangerous in the extreme
to allow non elected bureaucrats to interfere with decisions about on air content
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and editorial control. As a practical matter, there is no doubt that the expansion of

enforcement powers will have that effect.

Regulators were given expanded enforcement powers and, in particular, powers

in respect of enforceable undertakings and civil prosecutions, quite a few years

ago, in the financial services industry. Evidence submitted to various
parliamentary and other inquiries demonstrates that to expand powers in this way:

+ results in a proliferation of policy statements and practice notes issued by the
regulators (in relation to the actions that the regulators expect to see in order
for enforceable undertakings and civil prosecutions to be avoided);

* increases at an alarming rate the costs associated with compliance programs
and training in order to satisfy the requirements of those policy statements and
practice notes;

* increases at an alarming rate the costs associated with ongoing liaison with the
regulators (including compliance, audit and update visits by the regulators and
ongoing information gathering exercises undertaken by the regulators); and

» results in the effective regulation and control of relevant businesses by
administrative prerogative and not by law.

DMG is of the strong belief that disputes about on air content and editorial control

should be decided always and only by an independent court and it is an affront to

our democratic system to put that power into the hands of non elected
bureaucrats.

Changes to media ownership rules in 2006 created a number of new regulatory

processes and expanded ACMA'’s enforcement powers relating to the operation of

regional radio following a ‘trigger event’. ACMA'’s enforcement powers in regional
areas of Australia, in relation to local news and information were criticised by

DMG as being too intrusive. The obligation to satisfy ACMA in relation to

broadcasting of ‘eligible’ local news bulletins, weather bulletins, local community

service announcements, emergency warnings and designated local content
programs was characterized by DMG as an unnecessary intrusion into business
operation.

[Ref: DMG Radio (Australia) Pty Ltd, 2006, Submission to the Inquiry into the Broadcasting Services
Amendment (Media Ownership) Bill 2006 and related Bills, viewed 24 July 2008,
http://www.aph.gov.au/SEnate/committee/ecita_ctte/completed_inquiries/2004-
07/cross_media/submissions/sub28.pdf

Content channels, platforms and networks

What this section is about. This section deals with the range of entities who might attract
some kinds of policy. For example, some might require a licence before they are allowed to
operate at all; whereas others might receive a subsidy or special protection. Long ago, this
section might have been licensees of broadcasting stations. Currently, there are a variety of
channels which receive specific regulation, including ISPs, mobile telcos and various
radiocommunications services, This policy matrix does not adopt any of those labels, because
any chosen label implies a judgment about what should be done in future. So it uses the word
‘channel’: the least value-laden term we could think of.
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Obligations of channels

Licensing of channels

There is an argument that channels should no longer be licensed, but the importance of the
entities ultimately responsible for collections of channels should be licensed.

who must be licensed, and why?

O Broadcasting licences to be totally separate from spectrum licences
Source: Productivity Commission

In 2000 the Productivity Commission report on broadcasting recommend that: ‘licences
granting access to spectrum should be separated from content related licences that grant
permission to broadcast. The report said that:

splitting broadcasting licences granting permission to broadcast would provide
opportunities to improve significantly the efficiency of use of broadcasting
spectrum. In particular the split would create the preconditions necessary for
more appropriate pricing of spectrum, which in turn would create incentives for
more efficient use of spectrum. It would help drive the digital conversion process,
freeing up spectrum for more and different services. It would facilitate the
development of digital broadcasting multiplex operators that can provide a delivery
mechanism for multiple services. In addition, it could improve regulatory
efficiency, which is increasingly important as technological convergence increases
the number of ways in which broadcasting services can be delivered.

The report argued that while this method offered a new approach to managing
broadcasting spectrum, it was consistent with how spectrum was managed outside the
broadcasting services bands.

[Ref: Productivity Commission, 2000, Report into Broadcasting, viewed 24 July 2008,
http://www.pc.gov.au/inquiry/broadcasting/docs/finalreport]

O For disability access, content rather than the technology that delivers
it, should be the subject of regulation
Proposed by: Media Access Australia

For disability access the current licensing model regulates traditional broadcasters. This
has allowed a service to meet its obligations if it provides access features on one of its
channels, with multichannels being exempt. This is extremely problematic as Australians
with a disability are excluded from the content on these extra channels.

If a cost/revenue based exception was introduced, similar to the UK model, it would be
essential that the financial resources of connected stations were considered jointly. For
example a multichannel or time delay channel with little independent income should not
be exempt if the primary channel is well resourced.

The UK model is relatively simple, benchmarking access against several intertwining
measures. The primary measure is turnover and this dictates the basic compliance level
(broken into three tiers). Thus the ‘major’ channels such as ITV and Sky are designated
‘full access’ channels. This means that they ultimately need to achieve one hundred
percent captioning and ten percent audio description (although quota is being reviewed).
The second measure is the commencement of broadcasting in digital. Generally,
channels are given ten years to reach full compliance. The third is a general exemption
which says that a broadcaster should be able to achieve its access level spending one
percent of its turnover. The other consideration is audience share. Any channel with
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less than 0.05 percent share does not have to meet access quotas at all. The public
broadcasters have a self-regulatory environment, but effectively follow the general quotas
(and exceed them). So in effect, the one percent turnover becomes an ‘exemption’
trigger. The simplicity of the quota system is that it uses publically available, relatively
indisputable data (such as turnover and year of commencing digital transmission) and it
is up to the broadcaster to prove the exemption. See:
http://www.mediaaccess.org.au/index.php?option=com_content&view=article&id=137&lte
mid=75#5

The licence system must be adapted so that subscription television and community
channels are equally subject to access requirements, with appropriate exception.

Diversity of content channels
Who is affected, and why
mass media

other content

Limits on concentration of control
In local areas

In Australia as a whole

Procedures for preserving diversity
monitoring and disclosure

decisions about changes of control

enforcement of rules

Problem-solving and consumer complaints

O Active monitoring should supplement an enhanced general
complaints- based model for systematic failure to provide captioning
services
Source: Media Access Australia

In a digital environment a complaints-based model is not the best enforcement process
where problems impact on more than one consumer. ACMA, or any new regulator,
should also perform a monitoring role so that systemic failures can be addressed. With
some exceptions, the current captioning requirements in the Broadcasting Services Act
are simple to understand (all programs between 6.30-midnight and all news and current
affairs programs need to be captioned). However, if the requirements become
percentage-based or related to cost and audience share then the ability of consumers to
recognise breaches would be almost non existent. Therefore moving away from a
complaints-based model is essential.

Network Insight receives, arranges and publishes the proposals in this matrix, but does not adopt the views expressed.



page 34 Network Insight Institute

Regardless, a complaints mechanism should be retained as a supplementary means of
identifying problems and an avenue for localised complaints. A complaints process
Improvement would include a single point of entry, easy to lodge complaint form, speedy
review, transparency, concrete remedies and simplified rule.
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Infrastructure and facilities

5.1

Note on what this heading covers. This heading is about every means of electronic delivery
of communication. There are many policy issues affecting the cost and efficiency of building the
facilities for communications, such as land access and town planning permissions. The heading
also deals with access arrangements, including access and interconnection between
telecommunications networks. Another area of great significance is frequency and spectrum
management, currently based on the Radiocommunications Act.

Governing principles

For example: what priority, if any, for communications build-out against other considerations,
such as visual amenity; what level of encouragement, if any, for investment; what degree of
encouragement for sharing ducts, towers and other facilities among communications players, or
with gas, water, electricity and other utilities.

O Access regulation changes to facilitate national fibre network
Source: ALP

In March 2007, the Australian Labor Party announced that, if elected, the Rudd
government would conduct a ‘competitive assessment of private sector proposals to
construct a genuinely open access national fibre to the node network, and put in place
regulatory reforms necessary to facilitate such an investment.” The incentives for
providers of a national network included ‘a public equity investment of up to $4.7 billion’:
The policy announced ‘a competitive assessment of private sector proposals to construct
a genuinely open access national fibre to the node network, and put in place regulatory
reforms necessary to facilitate such an investment.’ It said that the private sector would
be required to indicate:

- the scale of their investment,

- the technical specifications of their proposal;

- proposals to enhance services provided to the 2 per cent of Australians in regional
and remote areas not covered by the fibre to the node network.

A pre-requisite for all proposals made under this process is that they submit to providing
genuine open access to bottleneck fibre to the node infrastructure. Genuine open access
would require:

- Equivalence of access charges; and

- Full scope for access seekers to differentiate their product offerings by allowing the
customisation of access speeds, quality of services and contention ratios.

Regulated access prices would be set at a level that ensures a commercial return can be
made on such an investment.

Whilst implementation of this election policy started in 2008, the policy appeared to
embody long-term changes of direction, to attract capital to infrastructure investment.
They would also require revision of the priorities and telecommunications access regimes
[Ref: ALP, 2007, New Directions for Communications: a broadband future for Australia — Building a national
broadband network, viewed 24 July 2008,

http://www.alp.org.au/download/now/070321_dp_new_directions_for_communications___a_broadband_futur
e_for_australia___building_a_nationial_broadband_network.pdf]
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5.2 Capacity-building and investment

Cabled and wired networks

O More priority for investment in network access pricing
Source: KPMG and Alcatel

A KMPG/Alcatel report recommended changes to rules and guidelines governing access
decisions, it said, among other things:

The ACCC [current holder of the power] could revise the tools and guidelines
used to set access prices to provide certainty that such prices allow for a fair
return on investment for the network owner, for example:

the weighted average cost of capital could be adjusted to take account of the risk
and uncertainty the network owner faces with this investment;

adequate consideration of sunk costs, and/or

options pricing could be factored into reflect the opportunity cost of the in-
vestment.

A moratorium on unbundling for a certain period of time could be considered for
new services or where fibre reaches within a very close distance of the premises.
A moratorium could be considered for access services that exceed certain up-
stream and downstream throughputs (speed).

The market could be redefined according to geographic areas of mature com-
petition (e.g. competitive Central Business Districts) where several competing
networks exist, urban areas with alternative access providers and non-urban
areas without alternative access. In non-urban areas, policy driven special incent-
ives and/or sharing options could be considered to promote investment.

The report, produced in 2006 titled Fostering investment in broadband infrastructure b
the need for regulatory certainty, suggested that insufficient regulatory certainty acted as
a disincentive to large-scale investment in Next Generation Broadband.

[Ref: KPMG, 2006, Fostering investment in broadband infrastructure — the need for regulatory certainty]

O Utility funding via broadband property levy and FTTH levy
Source: TransACT

A 2008 TransACT submission called ‘A blueprint for the 5th Utility’ deals with the issues
to apply once the national broadband network (NBN) is progressing. TransACT says that
a fresh look is required for the rollout of converged industries. It suggests that the NBN
be treated the same as other utilities. For example ‘If a pass-by levy is good for water,
why not for the bit pipe?’ Two specific utility funding proposals are:

Property Levy

If the NBN is considered as a utility, some novel funding options become
important to consider. The NBN will add value to all the houses it passes. Like
the water supply in the ACT, it is proposed that a charge be levied by the NBN
wholesaler on each property which is passed by the NBN even if it does not take
the service. The reflects the improved property value and partially offsets the cost
of building the NBN.

FTTH levy

It is proposed that Government(s) should mandate that all new estates are wired
for the NBN with developers continuing to pay a fixed contribution for each new
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property developed with FTTH [fibre to the home] infrastructure. The charge
might be different where developers choose to develop estates with unique
challenges which require negotiation. The provision of the NBN using FTTH for
developers should be exclusive to the NBN builder.

[Ref: TransACT, A blueprint for the 5th Utility, June 2008, viewed 31 July 2008,
http://www.dbcde.gov.au/communications_for_business/funding_programs__and__support/request_for_sub
missions_on_regulatory_issues/submissions/TransACT.pdf]

Use of land and facilities by communications providers

Use of land and facilities generally
land and facilities access

O Access by carriers and others to power poles
Source: Productivity Commission

The Productivity Commission flagged, in cautious terms, a possible change in the law to
ensure carriers had access to poles for overhead cables. This would include the
relatively ubiquitous poles of power utilities. This was in response to participants in its
2001 Telecommunications Competition Regulation Inquiry report highlighting problems
getting access to poles owned by non-telecommunications utilities at reasonable rates.

The Commission recommended that first the ACCC monitor whether inefficient access
pricing by power utilities to their poles was frustrating the rollout of new broadband
networks. It identified major issues and obstacles facing communications providers as:

- very high fixed costs associated with the construction of such poles
- obstacles created by planning laws

- the high cost of trench facilities compared to the incremental cost of adding a cable to
existing poles

- power utilities are not always independent of the provision of telecommunications
services, so that they may have weakened incentives to provide access

- compared with access to conduits and towers, which are covered by the facilities
access regime under the Telecommunications Act, the underlying entry barriers
appear to be greater.

The report recommended that if there appeared to be a continuing obstacle to the
efficient roll out of new networks, after inquiry by the ACCC, there may be grounds for
widening the scope of the facilities access regime to such poles, including those owned
by non-carriers.’

[Ref: Productivity Commission, 2001, Telecommunications Competition Regulation Inquiry Report, viewed
24 July 2008, http://www.pc.gov.au/inquiry/telecommunications/docs/finalreport

town planni ng laws

O Local, State and Territory planning for consistent broadband extension
Source: Australian Local Government Association

The Australian Local Government Association (ALGA) has formulated a broadband
action plan which includes a positive attitude to broadband development, much higher
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levels of consistency nationwide, demand aggregation, arrangements for PPPs, clearer
information for infrastructure providers and other initiatives. Policy options in that plan
include:

The ALGA and state and territory associations should develop strategies to provide
information to local government on broadband demand aggregation and funding
opportunities, thereby assisting in the development of proposals to infrastructure
developers and government agencies for the provision of broadband services.

State and territory local government associations should develop strategies to
aggregate local government demand for broadband applications and services,
supporting more favourable broadband pricing and product licensing regions across
the sector.

State and territory associations should develop specific strategies to facilitate
broadband connectivity for individual local governments that, due to physical location
or population density, are unlikely to attract commercial services providers to the
area.

State and territory associations should develop a model business structure and
contractual guidelines for use by local governments entering into public/private
partnerships and other collaborative arrangements with commercial infrastructure
providers for the delivery of broadband in their area.

Establishing policy and strategy guidelines for the coordinated development of
broadband infrastructure. State and territory associations, in conjunction with their
respective state and territory governments should develop relevant planning
regulations and operational guidelines to provide consistency to infrastructure
providers.’

The ALGA says that ‘as the primary public service provider and infrastructure manager to
local communities, local government is in a key position to facilitate the growth of
broadband through the delivery of online services to local communities and the
development of policies and programs that encourage the provision of affordable
broadband services at the local level.’

[Ref: Australian Local Government Association, 2006, Australian local Government’s broadband action plan,
viewed 24 July, 2008, http://www.alga.asn.au/policy/infotech/broadbandActionPlan.php]

O A ceiling on levies imposed by local government on communications
infrastructure
Source: Productivity Commission

In 2001 the Productivity Commission in its report on telecommunications competition
recommended maximum limits on the amounts local councils could charge telcos for their
infrastructure. The options included direct setting of limits by the Federal Government:

...[Clcouncils could reach a joint agreement on a common practice when setting
levies that constrain what each council might do if it were to act independently;
councils could be relieved of their powers to set such levies, with higher levels of
government undertaking this role, while consulting with councils about the
environmental impacts of new telecommunications facilities; and

the Federal Government could set a ceiling on the magnitude of levies imposed
on telecommunications infrastructure. This would be similar to the limits
previously established by the State Government for increases in local council
rates in NSW.’

[Ref: Productivity Commission 2001, Telecommunications Competition Regulation Inquiry Report, viewed 24
July 2008, http://www.pc.gov.au/inquiry/telecommunications/docs/finalreportProductivity Commission
Telecommunications Competition Regulation Inquiry Report, 20 September 2001, p 436]
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O Co-ordination of civil works and planning to make infrastructure builds
cheaper
Source: KPMG and Alcatel Lucent

A monograph by KPMG and Alcatel Lucent in 2006 proposed, among other suggestions,
better co-ordination of civil works and local planning to remove obstacles to competitive
and new communications infrastructure. Whilst they did not propose specific legislative
change, it appears that their proposals would be accelerated by better statutory
requirements for co-ordination. They said that:

Regulation could also be used beneficially to target bottlenecks in the
infrastructure supply chain. Specifically, examining how local planning laws,
simplifying and reducing the cost of rights of way, co-ordination of civil works with
that of utility owners, access to existing ducts, premises, trenches, overhead
delivery mechanisms and connectively to dispersed population centres, would
provide significant encouragement to competitive infrastructure deployment.

[Ref: KPMG, 2006, Fostering investment in broadband infrastructure — the need for regulatory certainty]

town planning laws

O Broadband planning and environment guidelines by local councils
Source: Australian Telecommunications User Group

The Australian Telecommunications User Group (ATUG) proposed a significant role for
local government in planning future broadband, and ensuring availability of broadband.
ATUG said:

Co-ordination through Local Government and with property developers will be

needed to ensure new estates are connected to the NBN with affordable services

available for end users. Uniform planning and environment guidelines should be

developed to be applied by Local Councils.

NBN should support State Government and regional community initiatives to

develop local BB Networks which would then connect to the national NBN.

[Ref: ATUG, A submission to established an NBN Regulatory Framework, 25 June 2008, viewed 6 August
2008, http://www.atug.org.au/submissions/NBNJun08.pdf]

Special rules for comms players to use each others’ facilities and land

Transitional and restructuring regulation

Note on what this heading covers. Some policies are proposed as transitional measures to
create the conditions for long-term policies likely to be in a Communications Act, such as better
facilities access or increased investment to operate. Examples are various proposals to
structurally separate or divest businesses within the Telstra group, such as separating Telstra
from FOXTEL, or Telstra wholesale from Telstra retail.

Communications carrier licensing, if any
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Spectrum and unwired transmissions

6.1

Governing principles

O Government should not prescribe how spectrum may be used
Source: Based on interview with Malcolm Colless

The government should always auction or rent spectrum on a commercial basis, rather
than making administrative decisions about how particular frequencies or bands should
be used. This should apply to the spectrum released following analogue broadcasting
switchoff. The only exception to this principle should be the need to prevent interference
between services. Generally speaking there is nothing wrong with government sitting
down with industry to co-ordinate technical standards or guidelines but the market should
decide on the appropriate business model. The government should not be second-
guessing which model, or which use of technology, should succeed.

Examples of the wrong approach to releasing spectrum, where policies about usage
reduced community benefit, include:

- the original satellite-based subscription TV licensing scheme in 1992, where the
government created different licences for 'new' and 'old' players

- the 2001 datacasting auctions, which limited the nature and format of services to
be provided, so as to protect existing players from competition.

- the recent attempts in 2006 to allocate frequencies for new audiovisual services
to Licence A and Licence B, to prevent competition with various existing services.

[Ref Malcolm Colless, interviewed by Network Insight July 2008]

O Digital plans must have input from inclusive expert bodies

Proposed by The Australian Subscription Radio and Television Association
(ASTRA)

The impending analogue switch-off in Australia will free up spectrum that can be used for
a broad range of services. The make-up of any advisory or expert group working with
Government on the digital divided should be broad enough to encompass thoughts and
suggestions of new players, consumers and citizens when shaping the policy framework.
To limit any established advisory group to incumbent players would replicate the missed
opportunities of the mid 90s, to the detriment of industry, consumers and the Australian
economy.

In January 1997 the introduction of digital television into Australia was recommended by
a specialist group on Digital Terrestrial Broadcasting which reported to the Australian
Broadcasting Authority (ABA), the communications regulator at the time. Initial
membership of the Specialist Group consisted of members from Network 7, FACTS,
ABC, Telecom Broadcasting Ltd, SBS, WIN, the ABA, National Transmission Agency,
Northern Rivers Television, Department of Transport and Communications, Nine
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Network, Optus Communications, Prime Television, the ABA and Philips Consumer
Products. The Specialist Group was convened by the ABA which established and
approved its terms of reference on the advice of the group. The ABA appointed the
chairman and provided the secretariat. No public interest bodies were included in the
membership of the Specialist Group.

The lost opportunities that resulted from this limited view of spectrum use and services
occurred because many industry participants such as subscription services, the on-line
industry, narrowcasters, datacasters and interactive services were excluded from
deliberations. While the first report of the Specialist Group said that DTTB would
establish a foundation upon which future video entertainment and information services,
not yet conceived, could be built , the ABA’s resulting recommendations were unduly
influenced by the FTA broadcasters and were unacceptably narrow.* One clear
indication of the inadequacy of the Report’s recommendations was the lack of adequate
consideration of a policy to facilitate the entry of new players.

Who will make decisions, and who implement them?

General rules for spectrum use
Obligations of all spectrum users
Interference

Disruption of signals and messages
Decryption and piracy of protected signals
Interference -related equipment rules

Licensing of spectrum use
What services should be licensed, how and why?

O Broadcasting spectrum should be allocated by competitive auction,
not administratively

Proposed by the Australian Subscription Radio and Television Association
(ASTRA)

ASTRA supports the competitive auction of unencumbered spectrum. The recent
DBCDE discussion paper titled ABC and SBS: Towards a digital future says that: ‘In the
longer term, any expansion of the number of television channels as envisaged by the
broadcasters would also create spectrum demands.” In ASTRA'’s view the ‘vision’ for the
new channels that that the ABC and SBS want to provide cannot be considered in
isolation from the spectrum requirements for those channels, the possible alternative
uses for that spectrum, and the best method of allocating such spectrum.

The Productivity Commission has made the point in its inquiry into radiocommunications
that ‘economy wide efficiency is usually best achieved through a decentralised,

* Final report on the work of the ABA Specialist Group on Digital Terrestrial Television Broadcasting in

Australia, ABA 1995, Sydney, p 6
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competitive market rather than by administrative means.’ ® It therefore supports the
auctioning of spectrum licences rather than the allocation of such licences by
administrative means.

Both the commercial and the national broadcasters have been gifted 7Mhz of spectrum
to assist in their transition from analogue to digital. The gifting of such spectrum to these
broadcasters provides them with a significant competitive advantage to competitors in the
television entertainment market. As the Productivity Commission said, ‘the privileged
access to spectrum coupled with the bar on new entry has given the incumbent
commercial broadcasters a significant competitive advantage over new media players.’®

Should spectrum licences be the only form?
Apparatus and class licences?

Duration and renewal of licences

Rules and licences for executive government and authorities
For example: police, navigation, emergency and similar services; defence and espionage.

Spectrum rules for licensed broadcasting use

® Productivity Commission Inquiry into Radiocommunications, 1 June 2002
® Productivity Commission, Inquiry into Broadcasting, March 2000, p 10
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Connectivity, access and co-operation

71

Any-to-any connectivity (AAC)

Overall principles

O Any-to-any principles to govern all public communications services,
including mobile and Internet
Source: Peter Gerrand

(Global) AAC means an obligation on all participating service providers to connect end-
users of a designated service to any legitimate information source connected to the same
worldwide network, be that another end-user (a person or device) or any provider of that
designated service (whether a person or a device or a set of persons and/or devices).

AAC has been implicit in the design of public communications networks since the
introduction of automated telephone networks; indeed the need for AAC, free of the
commercial bias shown by a human telephone operator, is believed to have been the
prime motivation for Almon B. Strowger’s invention of the first patented automatic
telephone switch in 1891. Within 70 years, the AAC concept expanded from connectivity
between all subscribers to the same local telephone network, to connectivity between all
subscribers to the same automated national network, and thence to the goal of world-
wide connectivity between the users of public telephone services on the international
telecommunications network.

The social and economic benefits of the AAC principle have been so obvious to the
general public, that a similar expectation is now widespread for new digital
communication services, and should be incorporated in any future Communications Act:
i.e. the AAC principle should be applied to all modern public communications services,
including mobile services (such as Short Message Services) and Internet services (such
as email and downloading from public websites).

The Object of Part XIC of the current Trade Practices Act includes ‘the objective of
achieving any-to-any connectivity in relation to carriage services that involve
communication between end users’. However the result of recent PhD research by Ross
Kelso has been to discover that the incorporation of the AAC principle in the Australian
1997 telecommunications legislation occurred ‘with a diminished meaning and with less
than satisfactory outcomes’ (Kelso 2007: 198). For example, the Telecommunications
Act 1997 mentions ‘connectivity’ only once, and in the context of a ‘standard telephone
service’ only (Kelso 2007: 215).

If the AAC obligation is not incorporated in a new Communications Act, the absence will
provide scope for unscrupulous service providers to provide a technical barrier to other
service providers, through insisting on higher charges to provide comprehensive AAC.

The invention of network numbering and addressing made it possible for network
operators to apply AAC to the connection of telecommunications calls to users on other
networks, users to whom they could not be reasonably expected to keep any information
for commercial identification purposes. It is important to understand at this point that the
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AAC principle can only in practice be enforced with respect to the network numbers or
addresses assigned to end users or other sources of information (e.g. Internet websites),
and not to any desired end user person or business entity. To put this point more
concretely by example: a public telephone network operator is obliged to make best
efforts to connect a telephone call to the network termination point, e.g. the phone line,
associated with the dialled telephone number; but cannot be expected to arrange for the
user to be ready and able to answer the phone when it rings.

O Net neutrality: enable differential level of service provision and
standards on an equal and transparent basis
Source: Vicki MacLeod, Principal, MacLeod Consulting

The difficulty with the current level of debate around net neutrality is that there is no clear
definition of what it actually means, and where legitimate network management practices
should be allowed. This proposal is about how to set the balance between the competing
interests.

If net neutrality means no anti-competitive discrimination, everyone can agree with this
aim, and in Australia we have a Trade Practices regime to deal with this.

However, where net neutrality has come to mean a shorthand for an absolute prohibition
on price and service discrimination of any sort (where bandwidth hogs cannot be charged
more than someone only sending a few emails) then this is clearly inefficient and would
hamper the development of new business models and new services that consumers want
and need.

The US’s Federal Communications Commission (FCC) has been at the forefront of
dealing with the questions raised by net neutrality. In 2005, the FCC adopted an Internet
Policy Statement and established four consumer-based principles:

1 Consumers are entitled to access the lawful Internet content their  choice;

2 Consumers are entitled to run applications and use services of their choice,
subject to the needs of law enforcement;

3 Consumers are entitled to connect their choice of legal devices that do not harm
the network; and

4 Consumers are entitled to competition among network providers, application and

service providers, and content providers.

The FCC has supported legitimate network management practices, but found against
cable provider Comcast on 1 August 2008, on the basis that its practices were unduly
discriminatory against one particular service.’

The key policy driver is to ensure a balance between the needs of ISPs to manage their
networks and their traffic, and the legitimate interests of competitors and consumers in
ensuring that these management practices do not amount to anti-competitive
discrimination.

The recently released draft report by the UK Government into the future of
communications policy, Digital Britain®, highlights this balance as follows:

Internet Service Providers can take action to manage the flow of data — the traffic
— on their networks to retain levels of service to users or for other reasons. The
concept of so-called ‘net neutrality’, requires those managing a network to refrain
from taking action to manage traffic on that network. It also prevents giving to the

" Federal Communications Commission, http://www.fcc.gov, viewed 11 February 2009

8 http://www.culture.gov.uk/reference_library/media_releases/5548.aspx
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delivery of any one service preference over the delivery of others. Net neutrality is
sometimes cited by various parties in defence of internet freedom, innovation and
consumer choice. ....... Ofcom has in the past acknowledged the claims in the
debate but have also acknowledged that ISPs might in future wish to offer
guaranteed service levels to content providers in exchange for increased fees. In
turn this could lead to differentiation of offers and promote investment in higher-
speed access networks. Net neutrality regulation might prevent this sort of
innovation...

...the Government has yet to see a case for legislation in favour of net neutrality.
In consequence, unless Ofcom find network operators or ISPs to have Significant
Market Power and justify intervention on competition grounds, traffic management
will not be prevented.”

O End-to-End performance codes for public telecoms networks
Source: TransACT

...[Clustomers value simplicity and reliability because the Internet is important to nearly
every aspect of their daily life and this will become universally true with ubiquitous
deployment of the NBN. Like other utilities, minimum standards are needed for the end
to end performance of the service — or at least the elements of service that are controlled
in Australia.

The retail ISP, the broadband access network provider, the backhaul provider, the
interconnect/peering arrangements and the distant networks and servers all contribute to
the overall performance experienced by end users. Today, unlike in the telephony world,
there is no NBN product set agreed across each member of the value chain. TransACT
suggests work could begin in industry associations (eg the Communications Alliance —
formerly known as ACIF) to agree performance of public networks in Australia — as
mandatory or voluntary codes — and so ensure consistency of experience for users of the
NBN.

[Ref: TransACT, A blueprint for the 5th Utility, June 2008, viewed 31 July 2008,

http://www.dbcde.gov.au/communications_for_business/funding_programs__and__support/request_for_sub
missions_on_regulatory_issues/submissions/TransACT.pdf]

O Any-to-Any rules to apply to machine-to-machine communications
Source: TransACT

Any-to-any provisions in the current legislation are taken to mean person-person
communications. But, consideration should be given to whether it should include
machine-machine and person-machine; both of which have meaning in the IP world.

[Ref: TransACT, A blueprint for the 5th Utility, June 2008, viewed 31 July 2008,
http://www.dbcde.gov.au/communications_for_business/funding_programs__and__support/request_for_sub
missions_on_regulatory_issues/submissions/TransACT.pdf]

O Network neutrality requirements and practical implementation
Source: TransACT

TransACT, a carrier in South-East Australia, has proposed practical approaches and
regulatory principles for addressing network neutrality once a national broadband
network is operational. It says that network neutrality is of vital interest to those who
deliver applications over networks independently of the network owner or ISP:

Extract ..
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TransACT proposes to treat all services that use the network equally. Where services
receive expedited delivery (guaranteed Quality of Services) it will be explicit in customer
contracts; as will any shaping of traffic to ensure availability of service to all users.
TransACT proposes to publish its policies and report monthly on interventions to network
delivery (e.g. where traffic shaping has been applied to file sharing traffic).

The reason this debate is so important is that the ISP service is the general purpose
connection for all services and, subject to adequate capacity, can displace most other
specialised forms of connectivity. It is important for consumers as it will reduce the
overall connectivity/communications bill over time. It is important for merchants as it will
increasingly be the primary means of reaching consumers. And lastly, it is vitally
important to the providers of network connectivity as it is becoming the primary form of
connection and displacing other forms and associated revenues.

The interaction between pricing, service model, and usage must be faced. Without
incremental cost for usage, demand will exceed capacity — some end users will download
vast collections of videos (more than any one person could watch),others will have
permanent video feeds from favourite cities, beach houses etc whether watched or not.
Charging is the first measure to manage demand. The second is to ‘shape’ the traffic
according to the needs of the particular stream:

Few would argue with the proposition that suppliers of connectivity services should be
able to charge for quality of service or be able to allow either A or B Party pricing (calling
or called party pays in telephony terms). Allowing more charging options would be in the
long term interests of the end user as many services on the Internet are appropriately
supported by merchant, B Party or advertising fees and there is no reason why the same
parties would not be prepared to fund some or all of the costs of the user’s connection.

As a practical approach to traffic shaping, TransACT proposes ‘Neutrality with Disclosure
of Policies and Actions’ as mandatory for all providers of services over the NBN.
Retailers would implement this at the retail layer while wholesalers would need to provide
the option for implementing such an approach where it has infrastructure implications.
Key features of this approach are:

- All applications of a class (VolP, video streaming, file sharing) are treated equally
regardless of supplier (subject only to equivalent resource demands)

- Shaping policies are disclosed in service agreements
- Actions related to this policy are reported monthly.

[Ref: TransACT, A blueprint for the 5th Utility, June 2008, viewed 31 July 2008,
http://www.dbcde.gov.au/communications_for_business/funding_programs__and__support/request_for_sub
missions_on_regulatory_issues/submissions/TransACT.pdf]

Fixed line voice services

O The essential call status indicators should be specified by the
regulator when ‘declaring’ any public communication service
Source: Peter Gerrand

Connectivity on the traditional Public Switched Telephone Network (PSTN) is made
evident to end users by a set of audible call status indicators, transmitted to the end
user’s telephone when setting up, receiving or clearing down telephone calls. The basic
call status indicators began when the PSTN serviced fixed line (access) voice services
only, and have continued to be used as national PSTN numbering plans since the 1980s
have included increasing ranges of numbers for mobile access users. The basic call
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status indicators should be maintained as the underlying technology for public switched
telephone services changes to IP-based switching, to meet community expectations.
The essential call status indicators should be specified by the regulator when ‘declaring’
any public communication service, thereby implying an obligation on all participating
service providers to provide these status indicators.

As a brief example, the following call status indicators should be declared essential for
the public switched telephone service, to meet ongoing community expectations. During
the call set-up phase, the calling party (A Party) should receive dial tone within a set time
interval, indicating that the network is ready for the A Party to transmit the digits
comprising the number of the called party (B Party), using a keypad or other user
interface. Within a set time after the last digit has been sent, the A Party should receive
one of the following status indicators: ringing tone, busy tone, network congestion tone or
an explanatory ‘no progress’ recorded message from a relevant service provider. The
provision of ringing tone to the A Party should closely coincide in time with the provision
of a ringing signal to the B Party’s telephone or other terminating device.

The technical regulator (currently ACMA) should be authorised to develop and maintain
schedules of call status indicators for declarable public communication services.

Mobile voice and SMS services

O Require any-to-any connections in mobile telephony
Source: Peter Gerrand

The concept of AAC needs to be extended to mobile telephone services in Australia, by
enforcing a ‘roaming’ hand-over obligation on mobile carriers not providing radio
coverage to a customer or to a called party in a given location, if the location is covered
by another mobile carrier.

In other words, the failure of a mobile carrier to provide radio coverage of a location in
Australia, either temporarily or over an extended period, should not provide any legal
excuse from the AAC obligation, if that location is covered by another licensed public
mobile carrier. This stipulation will require all mobile carriers to negotiate practical
roaming agreements with other mobile carriers in Australia.

This principle applies equally to SMS services and mobile voice services.

IP addressed communication services (incl. VolP and email)

O The principle of AAC should be imposed on ISPs following
determination of the communication service
Source: Peter Gerrand

An increasing volume of voice communication services are being carried over |IP-based
infrastructure, whether the voice calls start or terminate on conventional telephone
connections or on personal computers or similar devices.

A simple test as to whether such a call takes place as part of a public communication
service is to ascertain if the call has been directed to a number or address within a public
network numbering or addressing plan.

If the call is directed to a national or international telephone number, the call will require
connection via a public network service, even if the majority of the supporting network
infrastructure is IP-based. In these cases, the requirements of AAC must be met by the
participating service providers.
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If the call is directed to an address within a private network, e.g. a Skype user name,
then the service is a private communication service.

If the call is directed to an IP address, the test lies in whether the IP address corresponds
to a public website (supporting public VolP services, e.g. by automatically forwarding
voice calls to an audio information source or to a public telephone number) or to a private
IP address. In the first case, the address is by inference supporting a public
communication service, and the AAC obligation applies. This case is dealt with at
greater length in the following section.

Email Services

The principle of AAC for email should be imposed on Internet Service Providers, with the
exception of email addresses on Internet addresses that are proscribed by the Australian
Government, in which case a status indicator message should be returned to the
originating party, explaining the reason for the failure to transmit the email message.

The use of email has become a staple communication service amongst most Australian
businesses, governments and citizens, and therefore deserves to be supported and
protected as a public communication service.

Email addresses are expressed in the form username@[domain name] and will only be
accepted if the website addressed by [domain name] has an associated email server.

Internet browsing

The principle of AAC should be imposed on Internet Service Providers, with the
exception of website addresses (URLs) that are proscribed by the Australian
Government, in which case a status indicator message should be returned to the
originating party, explaining the reason for the failure to service the browsing request

Internet browsing has also become a staple communication service for Australian
businesses, governments and citizens; increasingly it is becoming the preferred medium
for communication between government agencies and citizens. For this reason Internet
browsing, whether as a one-way (non-interactive) or two-way (inter-active)
communication service, should be supported and protected as a public communication
service.

Numbering and addressing
Management of numbering and addressing
Management of number portability

Access
This heading covers two kinds of access end-user access and infrastructure access.

An example of the first kind is an end user accessing a set of telecom services using customer
equipment such as a phone or computer connected to a telecoms network..

An example of the second type of access is a service provider accessing the network
infrastructure of another service provider, so as to provide connectivity for a given
communication service. Among the many infrastructure access issues are interworking between
local and backbone networks, and peering and interworking between ISPs. In recent years, vast
regulatory attention has been paid to interconnection of long-distance networks to a particular
customer access network (CAN) within that CAN. It is the most problematic area for inter-carrier
regulatory disputes over infrastructure access for broadband service delivery over the past
decade.

For further explanations of the two kinds of access, and their significance, see Peter Gerrand.
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O A telecoms access regime that encourages investment
Source: Jim Holmes, Director, Incyte Consulting

This proposal sets out a new access regime which would encourage investment in next
generation networks, and, in particular, in high-capacity fibre distribution systems. Those
are the foundations of next generation access.

The need for a new access regime

The world has turned since 1998, when the current telecommunications access regime
was devised. It forms Part XIC of the Trade Practices Act 1998. The late 1990s marked
the high point of service-based competition, and policies encouraging access and sharing
of bottleneck facilities and wholesale services which it was uneconomic to duplicate. The
key emphasis was on access to infrastructure, facilities and services that were largely in
place, with substantial sunk investment.

The tools and mechanisms, including policy frameworks, for promoting fair and
reasonable access on regulated terms and conditions are not the means of encouraging
investment in substantial new platforms and distribution networks.

Some aspects of the current access regime are anathema for investment, sending all the
wrong signals and adding regulatory uncertainty on top of the uncertainties associated
with demand, funding and inter-modal competition. The regime is based on assumptions
that no longer apply, and perhaps in some respects never applied. It assumes that:

- the long term interests of end-users (LTIE) standard provides certainty of
application;

- commercially negotiated interconnection and access between enterprises, some
of whom are vertically integrated, is likely or possible;

- commercially negotiated interconnection and access will usually deliver
outcomes superior to regulation;

- voluntary access undertakings, approved by the regulator, will emerge to provide
a useful and comprehensive range of wholesale offerings; and (partly repeating
the second point)

- vertically integrated enterprises will seek to develop wholesale services for
mainstream competitors (that is, those who seek to be more than convenient
channels to market).

It is a measure of the failure of this regime that there has only been one approved
voluntary access undertaking by FOXTEL in relation to set-top boxes. There are many
disapproved undertakings. It is also a measure of failure that most major operators,
particularly Telstra, appear not to wish to use this facility again.

The regime was doomed in the first place. It provides a testament to wishful thinking
about the way opposing commercial interests might intersect. The legacy that has
emerged is unremitting and gloomy:

- no certainty

- protracted regulatory processes

- substantially increased arbitrations and delay (the cost of which reflects in
permanent economic loss through deferred investment)

- substantial regulatory gaming

The essence of a new regime
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The new access regime needs to move from voluntary access undertakings to
mandatory ones. The difference would be that the regulator would bear the onus of
justifying disapproval or non-registration, based on clear criteria.

The most important change in the law will be to move the balance from ex ante
regulation to ex post regulation for the protection of competition. In other words,
regulators will be looking at how access arrangements have actually worked in the
marketplace; rather than assessing the likely future effect of proposed access
arrangements. This will be the process for making decisions:

1  Determination of relevant markets for telecoms services

2 Designation of markets where there is satisfaction of threshold criteria favouring ex
ante regulation against the potential harm from market power (or market dominance).
The threshold criteria, which need to be considered together, are:

(a) whether the relevant market under consideration is subject to high and non-
transitory entry barriers

(b) whether the relevant market under consideration is now or will tend over time to
be subject to competitive market forces sufficient to protect the interests of
subscribers; and

(c) whether ex post competition controls alone, in the absence of ex-ante regulation
in the same relevant market, would likely be sufficient to address concerns
related to market dominance, taking into account the particular characteristics of
the relevant market under consideration.

If the market is one where there is one (or even more than one — though there is
argument about the circumstances where that can possibly be the case) dominant
operator, then the regulator may impose ex ante, asymmetrical obligations that are the
minimum necessary to address the risk involved and yet be effective. One such remedy
could be the need for a Reference Interconnection Offer (RIO). The Offer need be the
minimum necessary, and terms that are unacceptable will be determined by the regulator
and approved following public consultation.

This process reflects best practice. It is expeditious. It avoids delay, uncertainty and
confusion, and is far more supportive of investment than the present regime.

Why is this important for the longer term, and not just an improvement on the present?

Some, including the author of this proposal, still have abiding faith in the development of
effective and sustainable competition in many parts of the telecommunications industry,
including network services. It is a different faith from that which informed the 1998 laws.
The 1998 legislation seemed to envisage a comprehensive array of ex ante regulatory
arrangements, possibly built on the labour of the parties themselves to a large extent.
That was to be aided and abetted by a willing regulator (that is, one that wants to
regulate).

The approach in this proposal is consistent with a different regime — one with minimal ex
ante provisions but with a coercive approach. Voluntary arrangements are for
commercial dealings, not for regulation. Over time, the threshold of what is minimal in all
the circumstances may change. It may not wither on the vine; conceivably it could grow
and reflect the increased complexities of a converged market and convergent
underpinning technologies.
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O Termination Charges: Bill and Keep
Source: Jim Holmes, Director, Incyte Consulting

Termination charges are the compensation paid to an access provider for terminating a
call made from a service directly connected to another network operator to a service
directly connected to its network.

The access provider is required to terminate all voice calls made to services directly
connected to its network. This is the any-to-any connectivity principle. Without that
principle network service competition would be largely untenable, since larger network
operators would have strong incentives to deny interconnection to smaller or new
network operators, or would extract above-cost charges for doing so.

The issues of termination charges also arise in the following circumstances in many
countries, including Australia:

* Payment for interconnection is by the network operator of the calling party. The
called party is not required to pay to receive calls. This allocation of cost reflects
an implicit allocation of value, and the assumption is that the value associated
with the call is all with the calling party.

* |tis assumed that the call is caused by the actions of the calling party and
consequently, on the principle of cost causation; that it is the calling party who
should be responsible for paying for those costs. This assumption is open to
considerable challenge, given the means that are open to a called party to control
disclosure of his/her number, ability to manage calls with the functions such as
caller ID display associated with modern terminal equipment, and the ability to
control the duration of a call once answered.

Problems associated with termination charges
There are a number of problems associated with termination charging regimes, including:

* Continuing regulatory intervention:_The history of inter-operator commercial
negotiation over termination charges is_not inspiring. Operators seldom agree on
the rates that should apply. Invariably they seek to obtain advantage over each
other in terms of paying less than requested for termination on the networks of
others, and seeking above-cost (leaving aside the meaning of the term) outcomes
for themselves. The incentives for operators to behave in this way are very
strong. Termination charges involve the ability to transfer costs and inefficiencies
to a competitor, and to determine a significant element of the competitor’s costs.
It is therefore small wonder that regulators are invited to intervene to arbitrate on
these matters or the set interconnection charges directly. The opportunity and
incentives for gaming in the arbitration and charge-setting processes are also
significant. The result is that interconnection disputes and related resolution
processes involve substantial uncertainty over considerable periods of time, and
consume significant resources from operators and regulators alike.

* Cost standard: Regulators are bound to nominate the criteria on which they will
determine interconnection charges. The current best practice is to do this on the
basis of costs. Cost-based interconnection charging is set out in Section 2.2 of
the Reference Paper attached to the WTO Telecommunications Basic Services
Agreement to which most countries have acceded.’ The cost standard is

° World Trade Organisation, Telecommunications Services Reference Paper, 24 April 1996, see:
http://www.wto.org/english/tratop_e/serv_e/telecom_e/tel23_e.htm
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therefore authoritative. This in itself is not a problem. The specific cost standard
that has been adopted — long run incremental costs of an efficient operator using
forward looking technologies — is more troublesome. This standard is particularly
appropriate to situations where a party has a choice between building a facility
and buying access to a facility owned by another. The LRIC (long run
incremental cost) standard is particularly useful in determining the fulcrum point at
which a potential user of an access service is indifferent. However, unlike
situations involving access to essential faculties (those which it is not economic to
duplicate) there is no possibility of building in the case of call termination. The
called party is on a specific network and calling him/her involves termination by
the operator of that specific network. Building another network is not an option.
The LRIC cost standard, so useful in other contexts, is inappropriate in this one.

* Misdirection of commercial focus:_ Operators spend considerable time, effort and
focus on feeding from each other — on attempting to win interconnection disputes.
They have every incentive to do so. An interconnection win has double benefit:
in harming a competitor through imposing greater costs than could have resulted;
and in obtaining greater revenue than might have been. Ideally the creative
energies and resources of operators should be directed to providing service to
their retail and voluntary wholesale customers.

* Retail price impacts: High termination charges underpin high retail charges, and
are typically factored into retail charges. This is the case even though termination
charges are only paid on the balance of interconnected traffic between networks.
The economic benefit of improved allocative efficiency through greater consumer
surplus is deferred and therefore lost.

Solution

The whole procedure associated with mock-negotiation and inefficient-resolution of
interconnection matters needs to be removed. The matters need to be remitted to
regulators to determine with a very clear remit to reduce termination charges as far as
they might be reduced consistent with the allocation of value of calls between the parties
involved. Invariably this will result in either no termination charges (Bill and Keep, or
BAK) or near-BAK.

Near-BAK has some advantages over BAK, including:

* Provides for some compensation where the traffic is imbalanced

* Avoids the ‘hot potato’ issue of early handover in situations where this maximises
the transmission costs of one operator at the expense of the other

* Reduces (although does not eliminate) the critical issue of location and number of
points of interconnection between networks

There are some disadvantages relative to pure BAK, including:

* The need for monthly or periodic billing, and the possibility of billing disputes on a
regular basis

» Setting the near-zero figure that is sufficient to provide a disincentive for hot
potato traffic handover behaviour.
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8 Universal service rules

Note on what this heading is about. There is currently a complex universal scheme in federal
telecommunications legislation. In broadcasting, there is a different approach. The ABC
provides a range of public services to all citizens on a non-commercial basis.

One issue for the future is whether the law should provide for a defined range of services to be
provided to all citizens nationwide. Should any regulation be focused not on correcting
disadvantage as such, but on gaining the economic advantages of putting the whole nation
within reach of certain services such as social security, health and education. For example,
should there be a mechanism to ensure that the whole population can be reached by broadband
at a minimum speed? On the other hand, should a Communications Act be focused only on
getting to people with specific disadvantages such as physical disability or isolated location?

8.1 Governing principles

O A ‘metro-equivalent’ USO principle for the future, not related to specific
technology
Source: Internet Society of Australia

The Internet Society of Australia proposed in 2007 the following principles, to replace the
current form of universal service requirement:

The public are increasingly making choices about the communications technology
they are using; the concept of requiring simply the provision of voice telephony
has the effect of confining that choice to a minimum technology and transmission
capacity. What should be reasonably accessible to all Australians is a broadband
transmission service with speeds at least comparable to what is available in
metropolitan areas to support new communications technologies. As technology
develops, what is considered as ‘metro comparable’ can be updated.

The existing USO is to provide a service for voice telephony (or equivalent) that
passes the any to any connectivity test. Under the connectivity test, a customer of
the service must be able to communicate with other customers of the service,
regardless of network provider. This requirement must be preserved in any new
requirement for universal service. It should also reflect that customers are,
increasingly, requiring communication between platforms (e.g., SMS to Internet).
As in current legislation, the requirement for provision of the ‘service’ should be
technology neutral. Regardless of the technology used in fulfillment of the
obligation, however, if a transmission service is provided under this obligation,
there should be minimum service standards that can support various forms of
communications used, including minimum data rates of transmission.

[Ref: ISOC-AU, 2007, Submission to the DCITA USO Review, viewed 24 July 2008,
http://www.dbcde.gov.au/__data/assets/pdf_file/0020/81560/ISOC-AU.pdf]

8.2 Arrangements to deliver universal service

O Recognise greenfields fibre providers as Universal Service Providers
Source: South Australian Government

The South Australian Government made this recommendation in November 2007 to the
Federal Government universal service obligation (USO) review:
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As fibre-to-the-home (FTTH) deployments to new housing estates by a range of
providers become more widespread, it is timely that the USO model be reviewed
to address issues that have emerged.
The appointed provider for the housing estate could offer the universal service.
The provider which rolls out infrastructure in the new housing estate should have
the opportunity to be the local USP [universal service provider] provided certain
assurances are given that will guarantee the long term availability of services.
The national USP, assuming there continues to be one, should not be able to use
the USO to their commercial advantage and potentially undermine the business
case of the local provider. There is some anecdotal evidence to suggest that this
has happened in the past.
The national USP (provider of last resort) may be able to be relieved of its
obligations in these situations where another provider is rolling out the customer
access network in these new estates. Under this situation, there may be some
regulatory implications to do with access, interconnection, etc.
[Ref: Government of South Australia Department of Further Education, Employment, Science and
Technology, 2007, submission to the DCITA USO Review, viewed 24 July 2008
http://www.dbcde.gov.au/__data/assets/pdf_file/0004/81562/South_Australia.pdf]

O Establish a new framework to replace the existing USO legislation
Source: Regional Telecommunications Independent Review Committee

The Regional Telecommunications Independent Review Committee said that current
legislative and regulatory universal service obligations were out of date. Its September
2008 report recommended a kind of scheme saying that:

The Australian Government develop a new framework to provide an assurance of

ongoing access to voice, mobile, broadband and payphone services to replace the

existing USO legislation. The legislative framework [should] provide for:

a) The Minister to determine the relevant standards — the
Communications Service Standard (CSS). The CSS is to include
standards for voice, broadband, mobile phone and payphone services.

(i) The voice standard must include internationally recognised
voice quality measures.

(ii) The broadband standard must be equitable with services
delivered by the NBN.

(iii) The mobile standard must be for hand-held mobile phones.

(iv) The payphone standard must include objective criteria for
access to payphones, and in developing this standard
consideration needs to be given to whether a standard is
needed for public internet access.

b) The Regional Telecommunications Independent Review Committee to
be consulted on proposed changes to the standards.
c) The Australian Government to develop, publish and implement a ‘plan of

measures’ to ensure that all individuals and all small businesses can
purchase services that meet the CSS, wherever they live or work in
Australia, on an equitable basis.

d) An independent body, not subject to Ministerial direction, be required to
conduct an audit at least every three years on the effectiveness of the
Australian Government’s ‘plan of measures’ in ensuring communications
services meeting the standards are available to be purchased by all,
and this audit be tabled in Parliament.

While recognising that changes to existing laws would be significantly influenced by the
NBN the Committee recommended that the new framework be in place on or before 30
June 2013. The committee said that reforms may extend to the current industry tax to
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fund the existing USO but also said it would be possible to retain the industry specific tax
to fund interventions to meet Communications Service Standards.

[Ref: Regional Telecommunications Independent Review Committee, Framework for the Future Report,
September 2008, viewed 6 February 2009, http://www.rtirc.gov.au/Report]

O The Minister rather than a telephone company required to implement
measures to ensure USO services available
Source: Regional Telecommunications Independent Review Committee

The Regional Telecommunications Independent Review Committee said that while the
current USO framework was based on the concept of carrier of last resort, this was an
illusionary practice because the current universal service provider can legally refuse to
supply a request for a service in some circumstances. The report said that the proposed
Communications Service Standard arrangements ‘would effectively shift the legislative
obligation from a telephone company, Telstra (as it is today), to the Minister. The Minister

would be required to implement measures to ensure the services are available’: "°

The committee recommended that:

The Australian Government provide a mechanism, simple for individuals and small
business to use, to address and resolve service inadequacy issues that may arise
under the new framework. At a minimum the mechanism provide that:

a) If consumers have been unable to obtain access to services that meet
the standards, then the prospective consumer should receive advice of
services available. If no services are available, for the Minister to be
informed.

b) If individual instances of failure to access a service that meets the
standards are found and not resolved, then a report detailing those
instances is to be prepared and published annually and within the first
quarter of the following year.

c) If a consumer is refused access to subsidy or other schemes that are
part of the Australian Government’s ‘implementation plan’ for the CSS,
the consumer disputes that decision, then that decision should be
reviewable.

The Committee concluded that technological developments mean that the current USO
arrangements no longer working effectively and that there is a need to provide greater
certainty over future access to mobile, broadband and voice services.

[Ref: Regional Telecommunications Independent Review Committee, Framework for the Future Report,
September 2008, viewed 6 February 2009, http://www.rtirc.gov.au/Report]

10 Regional Telecommunications Independent Review Committee, Framework for the Future
Report, September 2008, viewed 6 February 2009, http://www.rtirc.gov.au/Report, p 271
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Technical standards

Notes on what this heading covers. What kinds of standards should required for a
modern communications economy? Three examples out of many of possible areas
include: cabling inside premises, interoperability of networks, and reception equipment
for broadcasting. How universal should standards be, and should they be voluntary or
mandatory? How should international standards be taken into account?

Governing principles

How standards will be made and varied

O Specialist technical standards advisory structure
Source: Broadcast Australia

In the context of current law, Broadcast Australia (BA) a major transmission provider,
recommended a specialist committee on digital TV standards development and
maintenance, which using reasoning which would apply to other areas of future
standards:

..BA believes that ACMA should establish a Technical Standards Advisory
Committee to oversight digital terrestrial television standards development and
ensure that they are meeting the needs of industry and the community. This
Committee, fully representative of industry interests and with a public interest
overlay, could nominate to ACMA new areas requiring the making of technical
standards or existing standards requiring amendment and review and recommend
new standards for determination as an ACMA Technical Standard. In instances
where ACMA is persuaded that a standard should be formulated, it could instigate
its own formal standard-making processes or request SA action.

...BA opposes the use of Free TV Australia (FTVA) Operating Procedures (OPs)
as de facto standards or references to them in Australian Standards given that
their development has been undertaken ‘in house’ to match the requirements of
the incumbent free to air broadcasters and not based on industry-wide consensus
or protect the interests of potential new entrants. We also oppose any intention by
ACMA to incorporate them ‘uncritically’ into its Technical Standards or ‘call them
up’ in any regulated standard. It is our view that ACMA should undergo a review
(including expert consultation) of the FTVA Ops to determine which can be
‘carried-over’ and which will require re-drafting or updating by ACMA to ensure
that the ‘public interest is being met.

[Ref: Broadcast Australia, 2008, Response to the ACMA Public Discussion Paper on DTV Codes and
Standards, viewed 25 July 2008,
http://www.acma.gov.au/webwr/_assets/main/lib310550/broadcast_australia.pdf]
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What standards will contain

O Parental lock-out system to become an industry standard for digital TV
sets

Source: Senate Standing Committee

A recent Senate Committee report into the effectiveness of the broadcasting codes of
practice recommended:

the provision of parental lock-out become and industry standard for digital
televisions sold in Australia. The Committee also recommends that the feasibility
of using datacasting to provide a more details description of program content and
the reasons for a program’s rating which could be accessed by the viewer.11

The Senate Committee conducted the review due to concerns raised about the amount
of course and obscene language on television.

[Ref: The Senate Standing Committee on Environment, Communications and the Arts, 2008, Report into the
effectiveness of the broadcasting codes of practice, viewed 25 July 2008,
http://www.aph.gov.au/senate/committee/eca_ctte/broadcasting_codes/report/report.pdf]
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Interaction with other laws and jurisdictions

Notes on what this heading covers. To most people, the relations between Australian
national communications policy and other jurisdictions are scarcely noticeable. But the
many interactions do affect how services are ultimately delivered. Examples include:
local government planning laws affecting towers, cables and antennae; international
treaties affecting support for local Australian audiovisual content; the ITU and other
international agencies affecting spectrum and satellite plans; and the impact of privacy,
surveillance and interception laws on mobile telephony.

10.1 Governing principles

10.2 Australian laws and rules

State and local government

O Introduce mutual recognition across State boundaries for online
communications
Source: Based on interview with Patrick Fair

When interviewed in May 2008 Patrick Fair noted that in the 2008 BetFair decision12 the
High Court acknowledged that a great deal of trade takes place between the states
online, and that the freedom to provide services online is an important element of
interstate trade. This freedom is protected by s 92 of the Australian Constitution.

For many years the states have had a scheme of mutual recognition legislation whereby
trades and professions registered in one State are recognised (and allowed to trade) in
the others. Considering the range of issues and contention surrounding this issue
demonstrated in the deliberations of the High Court in the Betfair decision, there is a case
for broadening the scope of Mutual Recognition legislation. It could be changed to
protect the advertising, promotion and sale in each State of services originating in any
other State.

This change would remove the current legal complexity surrounding mobile and online
services. These include licensed TABs and lotteries originating in one State only. There
may be other examples of State-based restrictions, but State-based gambling is currently
the area of most difficulty.

[Ref: Patrick Fair, interviewed by Network Insight in June 2008]

12 Betfair Pty Limited v Western Australia [2008] HCA 11
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Scope of non-communications rules
Scope of non-communications regulators

10.3International reach of Australian rules

10.4 Application of international and foreign rules, including treaties
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